
STATEMENT REQUIRED BY CPLR § 5531 AND 22 NYCRR § 670.10.3(g)(2)(i),(viii) 
 

1.  The Indictment number of the case in the court below was 94-161.   

2.  The full names of the original parties were the People of the State of New York v. XXX and Gary J. 

Thibodeau.  This appeal concerns Gary J. Thibodeau. 

3.  The indictment charged Gary J. Thibodeau with Kidnapping in the First Degree, Penal Law § 135.25 

and Kidnapping in the Second Degree, Penal Law § 135.20.   

3.  Defendant-Appellant commenced the instant action in County Court, Oswego County. 

4.  Defendant-Appellant was convicted and sentenced upon a judgment entered on August 7, 1995.  In a 

published decision, this Court rejected Thibodeau’s consolidated appeals challenging both his conviction 

and sentence on direct appeal and the denial of his post-conviction motion to vacate the judgment 

pursuant to N.Y. C.P.L. §§ 330.30, 440.10(1)(b),(c),(f),(g) and (h).  People v. Thibodeau, 700 N.Y.S.2d 

621 (4th Dept. 1999).  The New York Court of Appeals denied leave to appeal.  People v. Thibodeau, 711 

N.Y.S.2d 173 (2000) (table).  Thereafter, Thibodeau sought federal habeas corpus relief pursuant to 28 

U.S.C. § 2254 in the United States District Court for the Northern District of New York, which was 

denied on January 3, 2005.  The District Court’s decision was affirmed on appeal.   Thibodeau v. 

Portuondo, 486 F.3d 61 (2d Cir. 2007).  By notice of motion dated July 30, 2014, Defendant-Appellant 

moved to vacate his judgment of conviction pursuant to N.Y. C.P.L. §§ 440.10(1)(b),(g), and (h).  The 

Defendant-Appellant filed a Supplemental Affirmation on August 26, 2014.  On October 10, 2014, the 

People filed a response. The Defendant-Appellant filed an Affirmation in Reply on October 23, 2014, and 

a Supplemental Affirmation on January 11, 2015.    

5.  In the motion under C.P.L. § 440.10(1)(b),(c),(f),(g) and (h), Defendant-Appellant sought to vacate his 

judgment of conviction on the grounds of newly discovered evidence and the People’s failure to comply 

with their state and federal constitutional requirements under Brady v. Maryland, 373 U.S. 83 (1963).   

6.  The Oswego County Court held an evidentiary hearing on Defendant-Appellant’s CPL § 440.10 

motion on January 12-16, February 5-7, March 24-27, and April 7, 2015.   
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7.  This appeal is from a Decision and Order of the Oswego County Court, (King, J.), entered on March 2, 

2016, denying Defendant-Appellant’s CPL § 440.10 motion.   

8.  On March 31, 2016, Defendant-Appellant sought a certificate granting leave to appeal to this Court.  

The People responded on April 29, 2016, and Defendant-Appellant filed an Affirmation in Reply on May 

11, 2016.  The certificate was granted by this Court on July 5, 2016.  Thereafter, Defendant-Appellant 

filed a Notice of Appeal on July 12, 2016, by permission pursuant to C.P.L. §§ 450.15(1) and 460.15 

from the County Court’s Order entered on March 2, 2016.   

9.  Defendant-Appellant is prosecuting this appeal using the appendix method pursuant to 22 NYCRR 

1000.14.   
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STATE OF NEW YORK COUNTY COURT
COUNTY Of OSWEGO

PEOPLE OF THE STATE OF NEW YORK,

Plaintiff-Respondent,
-vs

GARY THIBODEAU,

Defendant-Petitioner.

Ii ED ll

i TRCT TTCv5 Q

NOTICE Of APPEAL

Indictment No.: 94-16 1

PLEASE TAKE NOTICE, that Gary Thibodeau, hereby appeals to the Supreme Court,

Appellate Division, Fourth Department, from an Order of the Oswego County Court (Hon. King,

J., Acting Oswego County Court Judge), entered in the Oswego County Clerk’s Office on March

2, 2016, and from each and every part thereof.

A certificate granting leave to appeal pursuant to CPL § 460.15, from the March 2,2016,

Order of the Oswego County Court was granted by the Supreme Court of the State of New York,

Appellate Division, Fourth Judicial Department, on July 5, 2016.

DATED: JuLy 12, 2016

Lisa A. Peebles, Esq.
Attorney for Gary Thibodeau
Office of the federal Public Defender
4 Clinton Square, 3rd Floor
Syracuse, New York 13202
Tel: (315) 701-0080
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TO: Oswego County Clerk
Oswego County Court
25 E. Oneida Street
Oswego, New York 13126
(315) 207-7504

TO: Gregory S. Oakes, Esq., DA
Oswego County District Attorney’s Office
39 Churchill Street
Oswego, New York 13126
(315) 349-3200
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PEOPLE OF THE STATE OF NEW YORK,

Plaintiff-Respondent,
-vs

GARY THIBODEAU,

Defendant-Petitioner.

AFFIDAVIT OF SERVICE

Indictment No.: 94-16 1

STATE OF NEW YORK)
COUNTY OF ONONDAGA) ss.:

TERRENCE MCGINN, being duty sworn, deposes and says that he is not a party to his

action and is over 18 years of age.

That on the 12th day of July, 2016, your deponent served the within Notice of Appeal, to

the Oswego County District Attorney (Gregory Oakes, Esq.) by hand delivery, upon

______________________

at the Oswego County District Attorney’s Office, Public Safety

Center, 39 Churchill Road, Oswego, New York, 13 126.

Sworn to before me this 12th day of
July 2016

Notary Public, State of New York

LISA A. PEBBLES
Notary Public1 State of New York

Qualified in Onondaga County
Reg. 102PE5021 239

?‘ Commission Expires Dec. 13 20

STATE OF NEW YORK COUNTY COURT
COUNTY OF OSWEGO

c’:D
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At a Term of County Court, 
held in and for the County 
of Oswego, at Oswego, New York, 
on the 2~ day of March, 2016 

PRESENT: HON. DANIEL R. KING 
Acting County Court Justice 

STATE OF NEW YORK 
COUNTY COURT OSWEGO COUNTY 

THE PEOPLE OF THE STATE OF NEW YORK 

against 

GARY THIBODEAU, 

Defendant. 
=========================================== 
CPL §440.10 Decision 
KING, J. : 

DECISION AND ORDER 

ORDER 

Defendant moved this Court on July 25, 2014 to vacate 

his judgement of conviction entered against him on August 7, 

1995. Defendant argues that his conviction should be vacated 

based on the fact that newly discovered evidence which could not 

have been discovered during trial would have resulted in a 

favorable verdict for defendant (CPL §440.lO[l][g]), and that 

because the People failed to provide Brady material, the People 

obtained defendant's conviction through fraud and 

1 

A.  10



misrepresentation (CPL §440.10 [1] [b] and [h]). 

Defendant specifically alleges that the People's 

failure to disclose material Brady evidence, including the full 

scope of information concerning Allen's status as a confidential 

informant and the fact that her information was publicly exposed, 

violated Brady to such an extent that defendant should be granted 

a new trial. 

Further, the introduction of newly discovered evidence, 

that being statements about Ms. Allen's kidnapping made by three 

men, James Steen, Roger Breckenridge and Michael Bohrer, would 

result in a beneficial outcome and, therefore, defendant should 

be granted a new trial. Defendant also contends that statements 

made by Steen, Breckenridge and Bohrer constitutes evidence of 

third-party culpability which warrants a new trial. 

Procedural History 

Defendant was convicted after a jury trial in ·Oswego 

County of first-degree kidnapping in 1995. Thereafter, defendant 

appealed his conviction, as well as two orders that, following a 

hearing, denied his motion to vacate that judgment pursuant to 

CPL 440 .10 (1) (b), (c), (f), (g) and (h). The Appellate Division, 

Fourth Department, affirmed defendant's conviction (see People v. 

Thibodeau, 267 AD2d 952 [1999]), leave to appeal was denied (95 
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NY2d 805 [2000]) and denial of habeas corpus was affirmed by 

Thibodeau v. Portuondo, 486 F3d 61 [2~ Cir. 2007]. 

As a result of defendant's instant motion, a hearing 

' was held during the months of January, February, March and April 

2015. 

At the end of testimony in April 2015, both parties 

requested an adjournment prior to the close of the hearing for 

the purpose of considering additional discoverable material and 

potential witnesses. On November 2, 2015, this Court issued a 

decision which denied additional witnesses testifying and 

evidence being presented at the hearing. 

Both parties provided their final memorandums of law to 

this Court for consideration before the Court issued its decision 

on the ultimate issues presented at the hearing. 

Confidential Informant: Brady 

The Court will address the alleged Brady violation with 

respect to the confidential informant argument in three parts. 

Defendant argues that he was not aware that Ms. Allen was· a 

confidential informant, and such evidence was Brady material 

which the People failed to turn over. Second, defendant alleges 

that even if Ms. Allen was not used as a confidential informant, 

the People withheld the fact that her pedigree information with 
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code name and fingerprints was dropped in the D&W parking lot in 

1992 and those facts were Brady material. Lastly, defendant 

argues that the People committed a Brady violation by not 

disclosing the narrative reports by the officers involved in 

retrieving Ms. Allen's information from D&W or the index card 

which displayed her pedigree information. 

Based upon the hearing. record, both defendant's 

attorney, now Judge Fahey, and defendant's brother's attorney, 

now Judge Walsh, knew of Heidi Allen's contact with law 

enforcement about illegal drug activities prior to trial. 

It should also be noted that the constant references by 

defendant that Ms. Allen was a confidential informant is 

misleading and inaccurate. Deputy Michael Anderson's report 

starkly contradicts defendant's allegation and clarifies Ms. 

Allen's status with law enforcement: Mafter the meeting was over, 

patrol expressed no interest in using Allen as an informant as 

she had no true information that could be useful to us. Allen 

was never formally signed up as a confidential informant and the 

case was never worked but left inactive." (Exhibit 10). 

Moreover, Ms. Allen's information to law enforcement in 

1991 pertained to friends of hers from high school who were using 

drugs, and none of her information implicated defendant, 
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defendant's brother, or Steen, Breckenridge or Bohrer. 

Furthermore, when Ms. Allen disappeared in April of 

1994, Deputy Christopher VanPatten who, along with Sgt. Roy 

Lortie, had interviewed Ms. Allen in 1991 about the possibility 

of being an informant, had no recollection of her being used as 

an informant until Sgt. Lortie reminded him that they met with 

her in 1991. 

Judge Fahey knew of Ms. Allen's alleged CI status and 

had discussed it with Walsh in December of 1994 (HT p. 127 lines 

7-13) . Fahey stated that the undersheriff and the lieutenant of 

the Oswego County Sheriff's Department ~contended that there was 

no file with respect to Heidi Allen being an informant and that 

whatever information she provided was not involving the 

Thibodeausn (HT p. 127 lines 18-20). 

During cross examination, Fahey was questioned about 

other discoverable documentation and his witness list: 

Q. Now, prior to coming here and prior to giving 
your affidavits, had you taken any steps to look 
through the file that you had in this case --

A. No. 

Q. -- since the trial? 

A. I don't have the file so the answer is no. 

Q. So you've never gone through on your own to 
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determine whether any of these 
we' re discussing here today are 
file, is that accurate? 

A. Yes, that's accurate. 

documents that 
actually in the 

Q. We're solely here -- you're solely here based 
on your own memory, is that accurate? 

A. Yes. (HT p. 921 lines 5-18) 

Also, Judge Fahey testified in good faith that he could 

not recall certain documents he received, for example the Lortie 

report, even though he had in fact received the document prior to 

trial and had previously marked it as defense Exhibit M in 

anticipation of using it at trial: 

Q. Now if you could turn to the bottom of page 
nine and page ten on Exhibit 5 which you have in 
front of you, is that the Roy Lortie report? 

A. Yes. 

Q. So you marked at trial an exhibit that has ten 
pages that on the bottom of page seven discusses 
the -- discusses what time Deputy Curtis showed up 
on the scene, and then at the bottom of page eight 
discusses the height and weight of Heidi Allen, 
and on page nine and ten ha~ the Roy Lortie 
report. Isn't it quite possible that Exhibit M is 
the same exhibit that you hold in front of you? 

A. It is. (HT p. 924 lines 9-20) 

Judge Walsh testified that there was a voluminous 

amount of investigative reports which he and Fahey maintained in 

their separate boxes of files. With respect to each counsel's 
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organization of that material, Walsh testified that Fahey had 

brought him to his attic before the trial and Walsh saw the 

condition in which Fahey kept his files: 

Q. Okay, and what was the condition of his file 
when you saw it that day? 

A. Well, it was I would say it was loosely 
organized but it was it was so big that he had 
it spread out all over his attic. I mean it was a 
very large room that it was in, and it was just -
there were papers everywhere. (HT p. 1602 lines 
19-24) 

Thus, based upon Fahey' s understandable inability to 

recollect certain documents which he had in his possession twenty 

years ago, it cannot be held that the People committed a Brady 

violation based upon the fact that Fahey did not recall having 

received those documents prior to testifying at the hearing and 

in spite of his admittedly vague memory of the case. 

Arguendo, even if this Court believes that defendant 

was not awar~ of Ms. Allen's interaction with law enforcement in 

1991 or that her information had been dropped in the D&W parking 

lot in 1992, defendant was provided this material by the 

Sheriff's Department and the District Attorney's Office. 

The three reports defendant claimed he never received 

were three narratives provided by deputies who were involved in 

the recovery of Ms. Allen's information from the D&W parking lot.· 
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Those three reports were the statement of Deputy Michael 

Montgomery, (Exhibit 8), the statement of Deputy VanPatten 

(Exhibit 9) and the statement of Deputy Michael Anderson (Exhibit 

10) . 

Former ADA Dodd testified on direct examination that, 

as a result of Fahey's argument in, court on December 8, 1994, and 

the comments he made to the Post Standard at that time, Dodd met 

with Fahey on December 14, 1994 and turned over, in part, the 

three deputies' narratives as well as several boxe~ of discovery: 

From my direct recollection first, that on 
December fourteen, 1994, Attorney Fahey, Judge 
Fahey subsequently, came to the District 
Attorney's Office. I met with him in person at the 
District Attorney's Office. At that meeting was 
Investigator Terrence Whipple who ~as tasked and 
assigned to oversee the entirety of the Sheriff's 
Department investigation report. On that date for 
several hours, Attorney Fahey was allowed to 
inspect all of the Oswego County Sheriff's 
Department investigation report which was 
contained in a room within the District Attorney's 
Office, it was made up of documents, photographs, 
audio tapes. On that particular day, he was 
provided a copy of the Oswego County Sheriff's 
Department investigation report, a complete exact 
reproduction and copy o~ all of the material that 
was in the Oswego County Sheriff's Department 
investigation report on December fourteen, 1994. 
The exhibit that you handed me, sir, Exhibit 12, 
was the file memorandum that I prepared describing 
the procedure. (HT p. 1659 lines 8-25) 

On cross examination, Dodd specifically addressed the 

8 

A.  17



three narratives as being turned over on December 14, 1994: 

[Fahey] was provided. Ms. Bianco, again, on 
December fourteenth, 1994, the statement of Deputy 
Mike Montgomery, your Exhibit 8, he was provided. 
Your Exhibit No. 9, the statement of Deputy 
VanPatten, he was provided. I don't know if 
there's associated exhibit number. The statement 
of Michael Anderson, I believe it was received 
December nine, 1994. (HT p. 1813 lines 5-10) 

Not only did Dodd testify to specifically turning over 

the three investigative reports, the People introduced Exhibit 

QQQ to support the fact that these three reports were, in fact, 

turned over in December 1994. Exhibit QQQ is a photocopy of 

VanPatten' s report, date stamped December 9, 1994, that bears 

Dodd' s handwritten notes: "MY COPY" "HA BRADY" "CC TOT BOTH D 

ATTN". Dodd testified what his handwritten notes reflected: 

Q. Showing you again Exhibit 
admitted, you were asked some 
some of them are going to be a 

. you wrote some things on the 
exactly did you write? 

A. In my hand, my copy, H-A. 

QQQ which is now 
questions now and 
bit repetitive but 
top of that. What 

Q. Let me just stop you there. H-A stands for 
what? 

A. Heidi Allen. 

Q. Okay, continue. What else did you write? 

A. Brady, C-C, carbon copy, T-0-T, turned over to 
both defense attorneys. 
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Q. Now, you wrote T-0-T, that obviously 
anagram, not an anagram, initials I guess. 
had not turned it over, would there have 
different notation on there based on what 
with documents? 

is an 
If you 
been a 
you do 

A. Well, it was turned over. I -- perhaps yes, but 
I -- this was again a work product so that I knew 
what it is that happened with these documents. 

Q. Okay, and besides that, there's other writing 
on there? 

A. Yes. On page one of received QQQ in my hand 
there's a highlighted in green ink and/or blue ink 
and/or pink ink certain portions of Deputy 
VanPatten' s report which was received 12/9, 1994, 
page two, the same thing as to Deputy Michael 
Anderson in either pink, blue or green. I put it 
on these work copies, and as to the third portion 
of the exhibit, received in either blue or green 
ink from Michael Montgomery. 

Q. And those were things that you -- you had noted 
that were important to you other than turning this 
over. 

A. Yes. 

Q. Okay? And when you when you wrote Brady, why 
did you write that on there? 

A. Because potentially the content of the three 
documents contained information or evidence 
property that may tend to be exculpatory, Brady. 

Q. Was there other 
the course of 
this case that 

material that you had noted in 
of reviewing the documents in 

you perceived to be potential Brady 
were turned over? in nature that 

A. Yes. 

Q. Now, that's -- you said that was received by 
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your office on December ninth, the day after that, 
the discussion in court. Do you have any idea or 
any recollection whether or not that would have 
been in boxes that were turned over to Judge Fahey 
on December fourteenth? 

A. In fact, those documents were turned over 
personally by myself to Attorney Fahey on December 
fourteenth, 1994. They were contained within the 
Oswego County Sheriff's Department investigation 
report. (HT pp. 1668-1670) 

Dodd also testified that before defendant's trial began 

on May 22, 1995, he sent a letter dated May 17, 1995 to both 

attorneys and copied the trial court on this correspondence 

(Exhibit llA). This May 17, 1995 letter referenced the material 

which Dodd had recently received which was Inv. Nicholas Kleist's 

May 16, 1995 narrative, Ms. Allen's .index card and Inv. 

VanPatten's notes that were retrieved from the D&W in 1992 

(Exhibit llA). 

This Court has .no reason to question that this 

information was not provided to both counsel and the trial court 

in light of the fact that Dodd's testimony underscores the May 

23, 1995 date stamp attached to the May 17, 1995 letter and which 

was also located in the trial court's original file (See Exhibit 

llA). Per defendant's request to have this Court review the 

trial court's original file, this Court reviewed the original May 

17, 1995 letter which was date stamp received by Jefferson County 
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Court on May 23, 1995. 

Despite the fact Bianco testified that she had not seen 

the three investigative reports until 2014, the Court credits 

Dodd' s thorough testimony that he did, in fact, provide these 

three reports to Fahey in December 1994. Moreover, it would not 

make sense that the People would not turn over these reports 

shortly after they received them in light of the fact the three 

officers were instructed by Lt. Dean Goodsell to draft these 

narratives almost three years after the information was dropped. 

It does not make sense that Lt. Goodsell would instruct these 

officers to make written statements if the statements ultimately 

were not to be turned over. 

The fact that the May 16, 1995 document, which was Inv. 

Kleist's report, was stamped received by the District Attorney's 

office on that same date, and the fact that Sheriff's Office date 

stamps that same report a week later on May 23, 1995, 

corroborates Inv. Whipple's testimony (HT pp. 1503-1504) . 

Whipple testified that Inv. Herbert Yerdon and Kleist were tasked 

with trying to find the documentation on Ms. Allen and once they 

found it, they were directed to bring it immediately ·to the 

District Attorney's Office so that it could be turned over. 

Further, despite the fact Bianco testified that she had 
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not seen the May 1995 letter and the attached index card and 

handwritten notes until 2014, it is clear, upon a review of the 

trial court's file, that the trial court received this same 

letter sent to defense counsel on May 23, 1995. It is contrary 

to logic to argue that the trial court received this letter on 

May 23, 1995 but that neither trial counsel received it without 

the attached documentation. 

It is important to note that during Dodd' s testimony, 

he referenced the People's ongoing duty to turn over discoverable 

materials. During cross examination, he was questioned about 

turning over Ms. Allen's information card again under a separate 

letter on June 5, 1995. After a review of the trial court's 

file, despite questions from defense counsel that the June 5, 

1995 letter was not drafted on letterhead (Exhibit SS) , 

intimating that said letter and referenced materials were never 

sent, the trial court's file contained that June 5th letter on 

letterhead. 

Again, this letter underscores Dodd' s testimony . that 

Exhibit SS was on a draft yellow piece of paper and not on 

letterhead because he wanted to save money (HT p. 1690 lines 14-

16) . The fact that the letter (Exhibit SS) is not printed on 

letterhead shows that Dodd was truthful because his working copy 
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was, in fact, on a plain piece of paper. 

It should be noted that the trial court's file has 

letters from Dodd on both letterhead and plain yellow pieces of 

paper, which lends to his testimony that, since so much 

correspondence was being sent in this case, he was trying to save 

money in not exhausting letterhead. 

Ultimately, this Court cannot begin to speculate as to 

why appellate counsel Bianco only found a copy of the Kleist 

report in Richard Thibodeau's file and did not find the May 17, 

1995 letter or Kleist' s report in defendant's file. However, 

Bianco testified that she did not receive defendant's file until 

"sometime after the notice of appeal was filed" but that she 

couldn't be "certain" on that, given the fact that she and Fahey 

"were kind of sharing the boxes because he was still involved in 

the case at that point" (HT pp. 69-70 lines 24-25, 1-3). It is 

entirely possible that with the sharing of files and uncertainty 

of dates that the May 17, 1995 letter and the report were 

misplaced. 

Finally, even if this Court were to take the position 

that neither counsel received the Montgomery Report dated 

December 8, 1994 and date stamped by the Oswego County Sheriff on 

December 9, 1994 (Exhibit 8), and the VanPatten Report (Exhibit 
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9) or the Anderson Report (Exhibit 10), both of which were date 

stamped by the Oswego County Sheriff on December 9, 1994, the 

fact that Ms. Allen's information was dropped in parking lot over 

two years prior to her disappearance is too remote and too 

speculative to have been allowed at trial. 

Defendant parallels his argument and the People's 

conduct to the facts presented in People v. Wright, 86 NY2d 591 

(1995). In Wright, supra, the Court of Appeals overturned a 

defendant's conviction after holding that the prosecution 

withheld Brady material concerning an assault victim's status as 

a police informant. 

In Wright, after the male victim met the female 

defendant in a bar, they went to defendant's apartment. Despite 

conflicting stories about the reasons for going to defendant's 

apartment, defendant struck the victim with a knife that resulted 

in a lacerated penis. Defendant claimed she injured the victim 

in self defense because he tried to rape her. During part of the 

People's case, the People asserted that the male victim failed to 

seek medical treatment because he believed the police would not 

help him once they became aware of his criminal history. 

However, the People did not disclose that the male victim was an 

active confidential informant and that, to the contrary, the 
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victim worked closely with the police. The Court reasoned that 

if the jury had learned that the victim had a working 

relationship with the police, "his efforts to circumvent police 

discovery might have appeared even more suspicious" and 

overturned defendant's conviction (Wright, supra at 598). 

However, the facts in defendant's case are more 

applicable to those presented in People v. Gamble, 72 AD3d 544 

[P' Dept. 2010], affd. 18 NY3d 386 [2012]. In Gamble, the 

Appellate Division held that the trial court: 

properly exercised its discretion in precluding 
background information about one of the victims, 
offered by defendant to show that unknown persons 
may have had a motive to kill him. For the 
purpose of establishing, among other things, that 
defendant had a motive to kill the victims, the 
People had introduced evidence of a lengthy 
ongoing dispute between defendant and the victims, 
who lived in the apartment above his. Defendant 
sought to establish that one of the victims was a 
drug dealer, had offered to become a confidential 
informant, and had been beaten by unidentified 
persons approximately a year and a half before the 
homicide. The trial court properly concluded that 
this evidence was unduly speculative, and ~hat its 
prejudicial effect outweighed its probative value 
(see People v. Primo, 96 NY2d 351 [2001]). 
Defendant acknowledges that this evidence did not 
point to the culpability of any particular "third
party," but argues that it was relevant to rebut 
that portion of the People's case that linked 
defendant to the crime by way of motive. Although 
the People's evidence of motive closely connected 
defendant, in particular, to the crime, it did not 
open the door to generalized, speculative evidence 
of possible motives by unidentifiable persons. 
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Moreover, apart from defendant's testimony, there 
was no evidence suggesting that someone other than 
defendant was the killer (Gamble, supra at 545). 

Defendant's argument that, if defendant had known of 

Ms. Allen's confidential informant status or that her information 

had been dropped in the D&W lot over two years prior to her 

disappearance that such information could have been used at 

trial, is without merit. It is certainly possible that Judge 

Fahey was well aware of the contents in Montgomery's, VanPatten's 

and Anderson's reports and consciously chose not to use them 

because the reports would have bolstered the testimony of 

McDonald and Baldasaro that defendant's kidnapping of Ms. Allen 

was drug-related. 

Just as Bianco testified at the hearing that she knew 

Ms. Allen's status as a potential informant was important, yet 

Bianco chose to 0 disregard it" and not raise it as an argument on 

appeal, this Court cannot draw the conclusion that Fahey did not 

raise this confidential informant argument at trial because the 

People never provided the dropped information to him. 

First, Fahey testified that he was aware Ms. Allen was 

not an informant, so any theory that someone other than defendant 

kidnapped her because she was a 0 rat", wouid have been too 

speculative to argue without any corroborating evidence. 
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Second, in light of the fact that Ms. Allen's 

information card had been, to use defendant's words, "publicized" 

more than two years prior to her disappearance, it is hard to 

imagine how defendant could have argued and admit into evidence 

that some unknown drug dealer had planned for two years to abduct 

and kill Ms. Allen in broad daylight with witnesses around. 

Kristine Duell testified that after she found the 

information in the parking lot, she contacted law enforcement. 

Duell claims the only person she spoke to about this incident was 

her mother and that they decided.they "would not make it known to 

anyone else" (HT p. 1878 lines 23-24). Duell's mother, Roberta 

Wills, testified that she did speak to her daughter but that 

Wills never spoke to anyone about what her daughter found. Thus, 

based upon the evidence at the hearing, there is no evidence that 

either Duell or Wills disclosed what information had been found 

in 1992 to others in the community. 

Contrary to Fahey' s testimony that had he known Ms. 

Allen's confidential information had been left in the parking lot 

of the D&W more than two years prior to her disappearance, he 

would have argued that there were others with a motive to harm 

her, in keeping with the holding in Gamble, supra, this Court 

holds that this evidence would be unduly speculative, and that 

18 

A.  27



its prejudicial effect would've outweighed its probative value. 

This Court finds that, as Ms. Allen was not a 

confidential informant for the Oswego County Sheriff's Office, 

there was no Brady material to turn over. However, even if the 

fact that Ms. Allen had provided limited informa.tion to law 

enforcement about drug activity in 1991, and the People treated 

that aspect as Brady material, that information, both the reports 

from Deputies Van Patten, Montgomery and Anderson and the card 

found at the D&W together with Inv. Kleist's report, were turned 

over to defendant on December 14, 

respectively. 

1994 and in May 1995, 

Finally, even if the Court believed that defendant 

never received any information about Ms. Allen's confidential 

informant status or the investigative reports, the information 

about her card being dropped in the D&W parking lot in January of 

1992 is too remote, too speculative and prejudicial for a trial 

court to allow into evidence. 

Uocraft's Statement: Brady 

Defendant makes a tangential Brady argument that the 

People failed to disclose Darlene Upcraft's sighting of a white 

rusty van parked in front of the D&W the morning Ms~ Allen was 

abducted. It is clear from the information Upcraft provided to 
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Investigator Dale Yager on April 7, 1994, that when Upcraft drove 

to church at 6:35 AM on Easter morning, she did not indicate that 

she saw a white rusty van in the D&W parking lot (Exhibit 19) . 

Then, when Upcraft drove by the store on her way home from church 

around 7:31 AM, Upcraft didn't remember seeing anything to report 

(Exhibit 19 and HT p. 189 lines 23-25). 

At that time, arguably, Ms. Allen was still in the 

store as her last transaction was at approximately 7:42 AM. 

Thus, defendant's argument that the People failed to the disclose 

the sighting of another van different than defendant's on the 

morning of Ms. Allen's disappearance is moot because at the time 

Upcraft testified that she saw the white rusty van on her way to 

church, Ms. Allen would have been inside the store for at least 

another hour. 

Further, as defense counsel was provided with Officer 

Yager' s report (Exhibit 19), defense could have independently 

followed up with Upcraft about what she reported to law 

enforcement. 

Conclusion: Brady 

Defendant received the documentation he requested after 

the People disclosed Ms. Allen's contact with law enforcement as 

a potential confidential informant before trial and he had a 
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reasonable opportunity to use it as part of his defense (compare 

Peoole v. Sanchez, 21 NY3d 216, 225 [2013]). Despite defendant's 

arguments pertaining to certain documentation and not having 

received it before trial, this Court finds that the People did 

not commit a Brady violation. 

Arguendo, even if defendant had moved to vacate his 

judgment of conviction under the argument that these reports and 

index cards constituted newly discovered evidence, defendant is 

not entitled to relief on this specific challenge. The hearing 

record demonstrates that this material was discoverable and, more 

importantly, that defendant did have it in his possession at the 

time of trial. "Therefore, the evidence does not satisfy the 

requirement that it was 'discovered since the entry of a judgment 

based upon a verdict of guilty after trial' (CPL 440.10 [l] [g]; 

... see also People v. Singleton, 1 AD3d 1020, 1021, lv. denied 1 

NY3d 580)" (People v. Backus, 129 AD3d 1621, 1625 [4th Dept. 

2015] [internal citations omitted). 

As such, based upon the evidence presented at the 

hearing, this Court finds that the State did not obtain 

defendant's conviction through fraud and misrepresentations nor 

did it fail to disclose critical Brady material which would 

warrant this Court to vacate defendant's judgment of conviction 
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pursuant to CPL §§440.10(1) (b) and (h). Accordingly, defendant's 

motion is DENIED. 

NEWLY DISCOVERED EVIDENCE 

Defendant presented evidence which he argued supported 

his initial assertion that Steen, Breckenridge and Bohrer 

kidnapped Ms. Allen. However, throughout the hearing, there has 

been no evidence linking the three of them together prior to Ms. 

Allen's disappearance or on the morning thereof. 

Then, defendant's theory turned to Steen kidnapping Ms. 

Allen, with another unidentified person in Steen's van, based 

upon an over twenty year old alleged identification of Steen by 

William Pierce. The Court will address Pierce's testimony 

further in this decision. 

Finally, defendant focused the majority of his argument 

on placing Bohrer as the suspect most responsible for Ms. Allen's 

abduction based upon his absurd behavior after her disappearance, 

unsupported emotional attachment to the kidnapping investigation 

and criminal past. 

"Pursuant to CPL 440.10(1) (g), a court may vacate a 

judgment of conviction on the ground that '[n] ew evidence has 

been discovered since the entry of a judgment based upon a 

verdict of guilty after trial, which could not have been produced 
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by the defendant at the trial even with due diligence on his part 

and which is of such charac!er as to create a probability that 

had such evidence been received at the trial the verdict would 

have been more favorable to the defendant; provided that a motion 

based upon such ground must be made with due diligence after the 

discovery of such alleged new evidence.' 'It is well settled 

that on a motion to vacate a judgment of conviction based on 

newly discovered evidence, the movant must establish, inter alia, 

that there is newly discovered evidence: (1) which will probably 

change the result if a new trial is granted; (2) which was 

discovered since the trial; (3) which could not have been 

discovered prior to trial; (4) which is material; (5) which is 

not cumulative; and [ ( 6) which does not merely impeach or 

contradict the record evidence' (People v. Smith, 108 AD3d 1075, 

1076 [2013], lv. denied 21 NY3d 1077 [2013] [internal quotation 

marks omitted]; see People v. Salemi, 309 NY 208, 215-216 [1955], 

cert. denied 350 US 950 [1956]). Defendant has the burden of 

establishing 'by a preponderance of the evidence every fact 

essential to support the motion' (CPL §440.30[6])" (Backus, supra 

at 1623). 

Defendant's theory is based upon a witness who 

defendant did not put on the witness stand at trial. While both 
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parties consented to Tonya Priest's statement being allowed into 

evidence, the Court considered Priest's statement and addressed 

its merit in the Court's April 6, 2015 decision. 

Again, Priest's credibility is called into question 

because she says Steen told her in 2006 that he, Breckenridge and 

Bohrer abducted Heidi Allen. This information is questionable on 

many levels. Both Steen and Bohrer testified that they never 

knew one another, and both Bohrer and Breckenridge stated that 

they only met each other once. 

Despite the fact Priest's statement was considered 

hearsay by this Court in its previous decision, in all fairness 

to defendant, the Court considered this statement with respect to 

the third-party culpability evidence, yet finds that it still 

lacks any merit. 

The crux of Priest's statement is that Steen told her 

in 2006 that he, Breckenridge and Bohrer took turns beating Ms. 

Allen to death, "cut up her body" and then hid her under 

floorboards in a cabin in the woods off Rice Road in Mexico 

(Exhibit 35). Priest claimed Steen said they burned Ms. Allen's 

clothes in a wood stove in the same cabin. Steen described the 

cabin as being deep in the woods, at the edge of a clearing, and 

a person would have to cross over a set of railroad tracks to get 
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to said cabin. 

With respect to the third-party culpability evidence, 

this Court, upon consent from both parties, allowed hearsay 

testimony, which will be discussed later in this decision, from 

several witnesses about the possibility that James Steen, Roger 

Breckenridge and Michael Bohrer kidnapped and killed Heidi Allen. 

In order to address the admissibility of these 

statements, the Court has to review them as to whether the 

indi victual statements are admissible as hearsay exceptions and 

then under the more generous third-party culpability standard. 

Regardless of the fact that each of the alleged 

suspects gave testimony as defendant's witnesses and were cross 

examined, other relatives, friends and acquaintances testified to 

different purported admissions those three men had made over the 

decades with respect to Ms. Allen's disappearance. However, 

despite the plethora of information provided by a multitude of 

sources who claimed to be close to these three suspects, none of 

their testimony can be .corroborated or deemed credible. 

"'While evidence tending to show that another party 

might have committed the crime would be admissible, before such 

testimony can be received there must be such proof of connection' 

with it, such a train of facts or circumstances as tend clearly 
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to point out someone besides the prisoner as the guilty party' 

(see Greenfield v. People, 85 NY 75, 89 [1881]). 'Remote acts, 

disconnected and outside of the crime itself, cannot be 

separately proved' to show that someone other than the defendant 

committed the crime (see id.)" (People v; Schulz, 4 NY3d 521, 529 

[2005]). 

"'Before permitting evidence that another individual 

committed the crime for which a defendant is on trial, the court 

is required to determine if the evidence is relevant and 

probative of p fact at issue in the case, and further that it is 

not based upon suspicion or surmise' (People v. Oxley, 64 AD3d 

1078, 1081 [2009]; see People v. Primo, 96 NY2d 351, 356-357 

[2001]). 'Then, the court must balance the probative value of the 

evidence against the prejudicial effect to the People and may, in 

an exercise of its discretion, exclude relevant evidence that 

will cause undue prejudice, delay the trial, or confuse or 

mislead the jury' (Oxley, supra at 1081; see Primo, supra at 

356-357) . Although a trial court has 'broad discretion to keep 

the proceedings within manageable limits and to curtail· 

exploration of collateral matters' (People v. Hudy, 7 3 NY2d 40, 

56 [1988]; see Holmes v. South Carolina, 547 US 319 [2006]), 'the 

trial court's discretion in this area is circumscribed by the 
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defendant's constitutional rights to present a defense and 

confront his accusers' (Hudy, supra at 57; see Chambers v. 

Mississippi, 410 US 284 [1973]; People v. Robinson, 89 NY2d 648 

[1997]; People v. James, 242 AD2d 38~ [1997] )" (People v. 

Thompson, 111 AD3d 56, 64 [2nd Dept. 2013] [internal citations 

omitted]). 

Defendant presented several witnesses who testified to 

statements made to them after Ms. Allen's disappearance these 

past twenty years. However, setting aside the hearsay statements 

for the moment and addressing them under the third-party 

culpability standard, none of these statements were corroborated 

by independent evidence. 

In examining with specificity Steen's alleged 

statements to Priest, Chief Investigator Haumann, from the 

Federal Public Defender's Office, testified at length the extent 

of the two cabins he located and searched where Priest indicated 

contained Ms. Allen's remains. Haumann found two cabins: one in 

June 2014 and one in July 2014. The first cabin was off the 

western end of Rice Road ·toward Route 11. The cabin appeared 

uninhabitable, with some metal and wood on the sides of the 

structure and some type of flooring. Haumann testified that he 

tore up the remaining floor boards with a pickax which yielded 
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negative results. However, Haumann spoke with a neighbor, Mr. 

Donegan, who confirmed that the cabin had been demolished prior 

to Ms. Allen's disappearance. 

The second cabin was located at the eastern end of Rice 

Road. This was the same cabin that Je_remy and Nicole Powers went 

to search for Ms. Allen's remains. 

In contrast to Priest's assertions, the cabin was in 

thick brush in the woods, not near an open field. Further, 

Haumann testified that the cabin was not near any railroad 

tracks, it did not contain a wood stove and it did not fit the 

description of the cabin provided by Priest. 

Dog handler Kathryn Bamford and her dog, Hawk, were 

brought in to search the site of this second cabin. Bamford 

stated that her dog indicated a spot where human remains could 

have been. Regardless of the accuracy of the dog's indication 

for human remains at the second cabin, Haumann's testimony was 

that this cabin did not fit the description provided by Priest. 

Therefore, this Court is led to believe that whatever human odor 

the dog obtained, it did not belong to Ms. Allen's remains. 

Joseph Lisi, a forensic investigator employed by 

Onondaga County Medical Examiner's office, participated in 

excavation at this second cabin on June 29, 2014. He stated that 
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he had participated in two other investigations where the cadaver 

dogs had indicated the presence of huma~ remains but that none 

were found. In this case, the excavators dug down about twenty 

nine inches under the footprint of the cabin and reached a hard 

packed level or layer of clay that was undisturbed across the 

entire area. Investigator Lisi also described the condition of 

the cabin as being in a heavily wooded area not near any railroad 

tracks, contrary to Priest's assertions. 

Deputy Chief Medical Examiner Dr. Laura Knight and 

another doctor from the Onondaga County Medical Examiner's Office 

came to the second cabin to perform a forensic dig of the area. 

The footprint of the cabin was divided into four quadrants in 

which the dirt was sifted, yet no human bones were found. Dr. 

Knight also testified that she has been assigned to cases in 

which the cadaver dogs have indicated the presence of human 

remains, yet no such remains were recovered. 

Defendant's third-party culpability evidence presented 

at the hearing is in stark contrast to the underlying facts in 

People v. Negron, 26 NY3d 262 [2015]. In Negron, supra, 

defendant filed a CPL §440 .10 motion under the theory that the 

People had violated their Brady obligations by failing to 

disclose information about another suspect's arrest and 
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possession of .45 caliber ammunition close in time to defendant's 

arrest for the instant crime. Negron contended that the People 

also misled the court about defendant's third-party culpability 

defense. 

After an early morning road rage incident, Neiron was 

identified as the man who shot another individual in the leg. In 

addition to the victim, there were four other witnesses to the 

event. Three of the witness, who initially fled after the 

incident but returned after police arrived, stated that Negron 

entered a specific apartment building on the same street where 

the shooting occurred. One witness described Negron as having 

facial hair and stated that a 1999 Chevrolet Monte Carlo was 

driven by the suspect. The police located the Monte Carlo and 

after realizing it was still warm to the touch, surmised that the 

vehicle belonged to Negron, who resided in the same apartment 

building to which the suspect had fled. When Negron spoke with 

the police that same day, he stated he was the sole operator of 

it and returned home about two hours prior to the shooting. An 

ensuing search of his vehicle yielded no evidence of the crime. 

With respect to identification evidence, only the 

victim could identify Negron as the perpetrator. Two of the 

witnesses identified other individuals in a police arranged 
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lineup and one witnesses who viewed Negron at a showup, stated 

Negron was not the man he saw shoot the victim. 

At trial, defense counsel sought to introduce evidence 

that a third-party, Fernando Caban, had committed the shooting as 

Caban closely matched the description of Negron, lived in the 

same apartment building and was arrested the following day for 

weapons possession. The People objected by arguing there was no 

close resemblance between the two other than their ethnicity and 

further argued that it was irrelevant that Caban had been 

arrested the next day for weapons possession as the weapon had 

not been used in the shooting, despite the fact it had been found 

on the roof of a building next to the apartment complex. The 

trial court rejected defendant's argument. 1 

The Court of Appeals reversed the order of the 

Appellate Division, granted defendant's CPL §440 .10 motion and 

vacated defendant's judgment of conviction. The Court held: 

"Caban did bear a general resemblance to the description of the 

perpetrator, lived in the same building and was arrested in close 

proximity to the time of the offense for possessing weapons and 

It should be noted that the trial court was found to have applied the incorrect 
standard in assessing the third-party culpability evidence, which was addressed 
by the Court of Appeals. The Court also held defendant failed to receive 
meaningful representation. 
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ammunition (including the type of ammunition used in the 

shooting) under circumstances evincing a consciousness of guilt. 

This evidence cannot be classified as '[r]emote' or 

'disconnected' from the crime at is'sue (compare People v. Schulz, 

4 NY3d 521, 529 [2005])" (Negron, supra at 268-269). 

violation: 

Further, the Court addressed the People's alleged Brady 

defendant argues that the People failed to turn 
over Brady evidence that would have been 
supportive of his third-party culpability defense 

in particular, information concerning the 
circumstances of Caban's arrest and his possession 
of .45 caliber ammunition. The trial assistant 
(who was also prosecuting Caban and .was quite 
familiar with the circumstances of his arrest) in 
addressing defendant's third-party culpability 
application characterized Caban's arrest as 
"irrelevant" and his connection with the shooting 
as "tenuous at best." The prosecutor also 
attempted to portray defendant's application as a 
mere attempt to pin the crime on another 
individual who lived in the same building and 
happened to be of the same ethnicity, all while 
aware that defense counsel was not fully familiar 
with the relevant information surrounding Caban's 
arrest. 

Under Brady, "the prosecution's failure to 
disclose to the defense evidence in its possession 
both favorable and material to the defense 
entitles the defendant to a new trial" (People v. 
Vilardi, 76 NY2d 67, 73 [1990]). "[W] here a 
defendant makes a specific request for a document, 
the materiality element is established provided 
there exists a reasonable possibility that it 
would have changed the result of the proceedings" 
(People v. Garrett, 23 NY3d 878, 891-892 [2014]). 
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instant 

Here, where the evidence against defendant was far 
from overwhelming, there is a reasonable 
possibility that the verdict would have been 
different if the information about Caban had been 
disclosed. There was no physical evidence tying 
defendant to the shooting and only one out of the 
five eyewitnesses identified defendant as the 
perpetrator. The evidence of. Caban' s . 4 5 caliber 
ammunition was plainly favorable to the defense. 
In other words, this information "would have added 
a little more doubt to the jury's view of the" 
evidence and it is reasonably possible "that a 
little more doubt would have been enough" (People 
v. Hunter, 11 NY3d 1, 6 [2008] )" (Negron, supra at 
269-270 [internal citations omitted]). 

With respect' to the facts before the Court in the 

case, the evidence presented is too remote and 

disconnected to show that someone other than defendant kidnapped 

Heidi Allen. None of the witnesses can credibly place Steen, 

Breckenridge or Bohrer at the D&W the morning Ms. Allen 

disappeared. None of the witnesses testified to the fact that 

Steen, Breckenridge or Bohrer had a van similar to the one seen 

that morning at the store. None of the witnesses can tie Steen, 

Breckenridge or Bohrer as being together the morning before or 

during the morning Ms. Allen was kidnapped. None 'of the 

witnesses can prove that Steen, Breckenridge or Bohrer were more 

than social acquaintances, and even Steen and Bohrer both admit 

that they did not meet one another. 

Steen testified that he knew Breckenridge from school, 
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used drugs with him, and considered him a social acquaintance. 

Steen said he never met Bohrer, but knew that his wife had 

purchased a computer from Bohrer. Breckenridge also stated that 

he knew Steen from school and did drugs with him, and he only met 

Bohrer once and did not hang out with him. Bohrer stated that he 

did not know Steen and that he had met Breckenridge once, through · 

his friend Tom Martin. 

Moreover, despite whatever statements can be attributed 

to Steen, Breckenridge or Bohrer with respect to what happened to 

Ms. Allen or where her body is located, all three men were 

questioned by defendant at this hearing and denied any 

involvement in abducting Ms. Allen from the store. 

The Court realizes that there was little chance of 

Steen, Breckenridge or Bohrer admitting to kidnapping Ms. Allen 

or being involved in disposing of her after the fact, if they 

had, in fact, been involved in those acts. Thus, the Court 

considers the other witnesses' testimony pertaining to Steen's, 

Breckenridge's or Bohrer' s alleged statements, despite the fact 

the testimony is hearsay, in support of defendant's third-party 

culpability defense. 

However, with respect to several witnesses testifying 

to statements made by Steen, Breckenridge or Bohrer, none of 
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those statements can be corroborated. The witnesses testified 

that Ms. Allen was either "chopped up", burned in a stove or fire 

pit, buried underneath floor boards in a camp, or 'that her body 

was in a van which was salvaged in Canada. There is no proof as 

to how Steen, Breckenridge or Bohrer were directly related to Ms. 

Allen's kidnapping other than hearsay evidence of vague 

statements as to why Ms. Allen was killed and that she was dead. 

Even those statements are not consistent. 

Defendant places a lot of weight on the testimony of 

Jennifer Wescott and her recorded phone call with Priest. 

Wescott responded to Priest's statement that Steen, Breckenridge 

and Bohrer showed up at their house on Rice Road with Ms. Allen 

in the van: 

Priest: But he [Steen) just told me that him, 
[Steen) ,.Michael Bohrer and uh Roger had taken uh 
Mike's van to the store and that they grabbed her 
from the store and they brought her to your house 
and um he said that you di~ flip out when you guys 
got there and uh you know I stuck up for you and I 
don't blame you for flipping out uh and basically 
that's what he had said had happened. 

Wescott : Um uh. 

Priest: Right. Did you even know that .... ~his was 
Heidi that they brought there and that this is 
what they were going to do? 

Wescott: Nah, uh 

Priest: Had no clue, they just showed up with her? 

35 

A.  44



Wescott: Yeah. 

Priest: What a bad position for you 
scared the shit out of you? 

probably 

Wescott: Well it's not even 
bring her in the house, they 
van. (Defense Sxhibit 35) 

they didn't even 
made her sit in the 

While Westcott later testified at the hearing that she 

lied to Priest during the phone call, the Court is still left to 

resolve the credibility of Wescott's response that the three men 

showed up with Ms. Allen in a van at the house. It has been 

established through Steen and Bohrer' s testimony that in 1994 

Steen and Bohrer did not know one another, thus, how could they 

have been together in 1994 with Ms. Allen? 

Further, even if the Court were to credit Wescott' s 

statement about Ms. Allen being in the van at the house, it does 

not prove that Ms. Allen was dead at the time and that the three 

men thereafter killed her at a cabin and either buried her under 

floor boards or drove her in a van to Canada after she was 

killed. At best, even if her statement is the truth, defendant 

has presented no credible evidence other than this statement as 

to what happened with Ms. Allen and how the three specifically 

were involved. 

Wescott testified that in April of 1994, when she was 

seventeen, she lived on "County Route 38, Hastings" with her 
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parents (HT p. 1399 lines 2-4). Specifically, with respect to 

residing on Rice Road, her testimony on cross examination is as 

follows: 

Q. Now, Ms. Peebles asked you a question about 
Rice Road. Did your mom or your dad ever live on 
Rice Road in the Town of Mexico? 

A. No. 

Q. Have any of your relatives lived on Rice Road 
in the Town of Mexico? 

A. No. 

Q. Have you ever stayed the night or spent the 
night ·at a residence on Rice Road in the Town of 
Mexico? 

A. No. (HT p. 1399 lines 5-14) 

Wescott also testified that she went along with the 

conversation Priest wanted to have about the kidnapping to give 

Priest attention and that she even lied to Priest about being 

subpoenaed to testify at the Thibodeaus' trial: 

Q. Were you actually subpoenaed to go into court 
for either of the Thibodeaus? 

A. That's a lie. I wasn't. 

Q. Why did you say that you were subpoenaed to go 
to testify for the Thibodeaus? 

A. I told Tonya a· 1ot of lies as I said. (HT p. 
1412 lines 11-16) 

Moreover, Darcy Purdy' s testimony contradicts Priest's 
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claim that Wescott and Breckenridge lived at the home on Rice 

Road at the time Ms. Allen was kidnapped. Exhibit 84, which is 

the lease Darcy Purdy executed on December 9, 1992, was 

introduced into evidence. Based upon that lease, Purdy testified 

that she contipuously lived at that property on Rice Road from 

January of 1993 through the end of 1995 (HT p. 2141 lines 2-4). 

Purdy testified that when she was married in September 

of 1994, she was still residing at that location and had a 

rehearsal barbeque there. The copy of the registry book from 

what was St. Michael's Parish reflected Purdy's Rice Road address 

when she was married (Exhibit CCCC). Further, mail, specifically 

a 1995 catalog and a 1995 vacation planner, which Purdy claims 

she received at the Rice Road address, were entered into evidence 

(Exhibits EEEE and FFFF, respectively). Finally, Purdy testified 

to a letter that she mailed to her mother from her Rice Road 

address which bears a post mark of May 5, 1994 (Exhibit GGGG). 

Thus, Purdy's testimony contradicts Priest's claim that 

Breckenridge and Wescott lived on Rice Road in April of 1994 and 

it calls into question Wescott' s statement to Priest that Ms. 

Allen was brought to her residence in a van in 1994. 

Defendant called Deb Vecchio and Brian Mensch to prove 

that around April of 1994 Wescott and Breckenridge were either 
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living at the trailer on Rice Road or visited Wescott' s mother 

there. However, Vecchio repeatedly guessed at the time frames in 

which Purdy and Wescott lived at the residence on Rice Road and 

provided no documentation to support her testimony. Mensch 

stated that he lived in the garage behind the trailer for about a 

month and that, to his knowledge, no one was living in the 

trailer in either 1993 or 1994 when he believed he lived there. 

Mensch also previously told law enforcement he lived in the 

garage in either 1994 or 1995. 

Then, Priest's statement about the camp's location 

vacillated: the camp was in an open field, the camp was in the 

middle of the woods, the camp was near railroad tracks. When 

searchers, those both lay and professional, searched the two 

camps for human remains, no human bones or remains were found. 

There was testimony pertaining to cadaver dogs having a positive 

hit on a location, only to find that no human remains were 

recovered. 

The Court is hard pressed to see how any of the claimed 

newly discovered evidence presented at the hearing, if allowed at 

trial, would likely result in a different outcome. While these 

three men were in Oswego County in 1994, Steen and Bohrer had 

never met, and other than occasional drug use, Steen and 
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Breckenridge were not friends. Without more specificity, there 

was no credible, trustworthy, or reliable evidence presented at 

the hearing by defendant, which links any of these three men to 

this crime. 

These three men engaged in conjure and speculation 

which has resulted in them being suspects in the instant hearing. 

Yet, despite all the statements attributed to these three men 

over the course of the hearing, there has been no credible or 

corroborative· evidence supporting there is any truth to any . of 

their statements. 

Even Steen's statement that he was told that he brought 

the van which contained Ms. Allen's body to Canada to be scrapped 

is uncorroborated by Murtaugh who testified that her body was not 

in the van hauled by Steen. If.the Court were to surmise Steen's 

statement as being truthful, however, there is no intentional act 

Steen committed that is in violation of the law. Had he, in 

fact, driven the van and disposed of her body which was contained 

within the van, Steen learned of that fact after it had been 

salvaged. There was no credible proof at the hearing that he 

intentionally drove the van which arguably contained Ms. Allen's 

body to Canada to be destroyed. 

Identification by William Pierce 

Defendant accords a great deal of weight on William 
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Pierce's twenty year old identification of James Steen as the man 

he saw the morning outside of the D&W arguing with Ms. Allen. 

However, after a thorough and thoughtful review of Pierce's 

testimony, there are several significant details which should be 

addressed that underscore the unreliability of his identification 

of Steen some twenty years from the actual event. 

First, Pierce states that, while he was stopped in his 

vehicle at the intersection of 104 and 1048 he saw a domestic 

dispute ·in the parking lot of the D&W the morning Ms. Allen was 

abducted. Pierce stated that, while looking across the street 

from his vehicle, he saw a man sitting in the driver's seat of a 

white rusty van arguing with a woman who was standing outside of 

the van. · After the male driver got out of the van, the driver 

came around to the front of the van and "come up behind the girl, 

or the woman, and he hit her behind the right ear on the base of 

her neck, her base of her skull, with his fist, and she folded 

his just like a rag doll" and Pierce saw this man and a 

passenger open the passenger side door before Pierce continued 

into traffic (HT p. 974 lines 17-20). 

Pierce stated that in his "own mind that [he] had seen 

a domestic dispute, and you don't get -- at that time you didn't 

get between a domestic -- in two combatants" (HT p. 979 lines 19-
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21) . What Pierce had described can hardly be considered a 

domestic dispute, but regardless, he chose to drive away and 

never report what he witnessed that morning to law enforcement, 

let alone call authorities for the sake of the woman who he just 

saw assaulted. 

Second, Pierce testified that there was three to six 

inches of slush on the road that morning (HT p. 979 line 23), yet 

the pictures from the D&W only show a partially wet road, not one 

that was covered in inches of slush (Exhibits UU and ZZ). Pierce 

also stated that he had his sunglasses on because it was sunny, 

yet the pictures do not reflect that morning being sunny. 

Third, Pierce believed law enforcement captured the 

suspect, that being defendant, when he saw a picture of defendant 

and drew a beard on him and thought it was the man he saw the 

morning at the D&W (HT p. 1008). Then, in June of 2014, solely 

out of good will in wanting to reassure the Sheriff that he did, 

indeed, arrest the correct suspect, Pierce went to talk to the 

Sheriff. 

On July 25, 2014, Pierce spoke and met with Inv. 

Pietroski and told the investigator that defendant was the same 

man he saw on Easter morning at the D&W twenty years ago. 

However, when Pierce met with Inv. Pietroski on October 28, 2014, 

42 

A.  51



Pierce was not able to identify either defendant or Steen in the 

photo arrays (Exhibit EEE, Exhibit DDD, respectively) . 

. Fourth, Pierce testified that he changed his mind about 

defendant being the man he observed on Easter morning when he saw 

Steen's picture (Exhibit 138) "in the Post-Standard about ten 

days to two weeks after" he had made that initial statement in 

July of 2014 to Detective Pietroski (HT p. 1031 lines 12-14) 

Pierce stated that from where his vehicle was 

positioned at the intersection to where he saw the van at the 

D&W, he was approximately sixty feet away (HT p. 1016 lines 2-9). 

The Court is well aware of the significant and 

multitude of research YJhich has been published in the recent 

years about the credibility of eyewitness identifications. 

Over the past few decades, criminal defendants 
have increasingly called on psychologists to offer 
expert opinion testimony regarding the objective 
and subjective factors that influence the 
reliability of eyewitness identifications. They 
argue tha.t misidentifications may lead to false 
convictions and that in certain cases, experts may 
offer the jury much needed guidance regarding how 
to assess the reliability of an identification. 
Typically, such expert testimony is based on 
research findings from experiments that test how 
accurately experiment subjects (i.e., "witnesses") 
recall faces and other details under various 
conditions. According .to one commentator, the 
overall research findings show that "witnesses 
often make mistakes, that they tend to make more 
mistakes in cross-racial identifications as well 
as when the events involve violence, that errors 
are easily introduced by misleading questions 
asked shortly after the witness has viewed the 
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happening, and that the professed simulated 
confidence of the subjects in their 
identifications bears 
the accuracy of these 
Evidence §206, at 880 

no consistent relation to 
recognitions" ( 1 McCormick, 
[6th ed. 2006]). 

Although there may be risks associated with 
allowing an expert to apply research findings from 
experiments on the reliability of eyewitness 
identifications to real-life identifications, 
these findings - produced through sound, generally 
accepted experimentation techniques and theories, 
published in scholarly journals and subjected to 
peer review have over the years gained 
acceptance within the scientific community. On 
this point, then Judge Kaye previously stated that 
"[t]o the extent that judicial acceptance is 
indicative of general scientific acceptance, the 
emerging trend today is to find expert 
psychological testimony on eyewitness 
identification sufficiently reliable to be 
admitted, and the vast majority of academic 
commentators have urged its acceptance 
[P]sychological research data is by now abundant, 
and the findings based upon it concerning 
cognitive factors that may affect identification 
a're quite uniform and well documented" (People v. 
Mooney, 76 NY2d 827, 829-830 [1990, Kaye, J., 
dissenting] [internal citations omitted] ) (People 
v.· LeGrand, 8 NY3d 449, 454-55 [2007]). 

To understand more about the research of 

misidentifications by eyewitnesses, it is important to understand 

how a perceived event can be altered in a witness' memory: 

"Like vision, memory is also beset by noise. Encoding, 

storage and rememb~ring are not passive, static processes that 

record, retain, and divulge their contents in an informational 

vacuum, unaffected by outside influences. The contents cannot be 
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treated as a veridical permanent record, like photographs stored 

in a safe. On the contrary, the fidelity of our memories for 

real events may be compromised by many factors at all stages of 

processing, from encoding through storage, to the final stages of 

retrieval. Without awareness, we regularly encode events in a 

biased manner and subsequently forget, reconstruct, update, and 

distort the thin'gs we believe to be true" (National Research 

Council of the National Academies, 0 Identifying the Culprit" 59-

60 [2014]). 

In this case, Pierce's memory of the man he saw the 

morning at the D&W was examined. On direct examination, Pierce 

stated the following with respect to why he did not recognize 

. 
Steen in the photo array shown to him by Inv. Pietroski: 

Q. Now, were you able to identify Mr. Steen in 
that photo array? 

A. No. 

Q. And why not? 

A. Well, for one thing I've never -- I never -- I 
didn't -- I don't know the man, I never saw him in 
my life before except for this one picture that's 
embedded in my mind, and I wouldn't recognize him 
if he walked past me right here. (HT p. 977 lines 
15-23) 

During cross examination, the following testimony took 

place between Pierce and District Attorney Oakes in relation to 
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Pierce viewing photographs of Steen: 

Q. Mr. Pierce, on July twenty-fifth of 2014, you 
met with Investigator Pietroski of the Oswego 
County Sheriff's Department didn't you? 

A. I do believe it was this year. 

Q. Okay, within this past year? 

A. Yes. 

Q. Okay. And did you meet with him at the Oswego 
County Sheriff's Department? 

A. Yes, I did. 

Q. And you gave a statement to Investigator 
Pietroski that day. 

A. Yes, I did. 

Q. And he eventually typed up what it was you told 
him? 

A. Yes, he did. 

Q. And did he print that off and give you a chance 
to read it, sir? 

A. Yes, he did. 

Q. Okay, Mr. Pierce, I'm going to direct your 
attention to a particular segment. 

A. Okay. 

Q. Where it says, "I did get a good look." What 
I'm going to do is I'm going to read it and ask 
you to follow along as I read it, okay? 

A. Okay. 

Q. Mr. Pierce, looking at the statement, did you 
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tell Investigator Pietroski, "I did get a good 
look at the driver that hit the woman and later 
saw on the news the police had Gary Thibodeau 
under arrest and I said that's the guy that hit 
the woman at the convenience store at 104 and 1048 
Easter morning.n 

A. Um hum. 

Q. Is that what you told Investigator Pietroski? 

A. Yes, I did. 

Q. And again, would you agree with me that in your 
statement you're basically saying you were pretty 
certain that it was Gary Thibodeau when you saw it 
on the news? 

A. Yes, I was. 

Q. Mr. Pierce, during 1994 and 1995, weren't there 
repeated requests in the news or in the media that 
if anybody had information relative to this case 
please come forward? 

A. Only after I had gone and made this statement 
to Pietroski, Detective Pietroski, did I see 
anything in the paper about it. The time over the 
years there was plea for anybody that knew 
anything to come forward at that time. 

Q. Well, in 1994 specifically, weren't there 
requests in the media that law enforcement was 
asking anybody with information about that morning 
to come forward? 

A. Um hum. 

Q. But you never came forward at that time? 

A. Well, I figured there was so many people that 
saw the incident that one of them should have gone 
forward too, and if they'd have stepped forward, 
I''d have stepped forward. At the time, I didn't 
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want to get involved. (HT pp. 1005-1012) 

Then, Pierce met with Inv. Pietroski in October of 2014 

to view two photo arrays which separately contained photographs 

of defendant and Steen. 

Q. And when you 
[Exhibit DDD] , you 
that photo. 

were shown that 
didn't recognize 

photo array 
anybody in 

A. I don't know any of them. How should I 
recognize them? 

Q. Okay. Well, you didn't recognize any of those 
people as being the male in the van did you? 

A. Not at all. 

Q. Okay. Now do you realize that Mr. Steen is in 
position number three in that photo array? 

A. I wouldn't say that was Mr. Steen that I know. 
That's the Steen that I know (indicating). 

Q. Number 
know. 

Exhibit 138 is the Steen that you 

A. Um hum. That's the one that I know. Those are 
two different people as far as I can see. (HT p. 
1035 lines 4-17) 

In this case, Pierce's, inability to accurately identify 

the man he claims he saw the morning at the D&W can be based on 

many factors. Leaving aside for the moment Pierce's failure to 

report what he observed immediately after the incident, or even 

within those weeks or months that followed before defendant's 
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trial, the Court will address the problems with witness 

identifications which are susceptible to a plethora of taint. 

"A witness' inevitable interactions with law 

enforcement and legal counsel, not to mention communications from 

journalists, family, and friends, have the potential to 

significantly modify the witness' memory of faces encountered and 

of other event details at the scene of the crime. Thus the 

fidelity of retrieved events - and the accuracy of identification 

- is likely to be greater when retrieval occurs closer to the 

time of the witnessed events. The conclusion above has important 

implications for law enforcement and the legal process and calls 

into question the validity of in-court :identifications and their 
\ 

appropriateness as statements of fact" (National Research Council 

of the National Academies, supra at 65) 

Given the fact that it is unclear how many times Pierce 

viewed both defendant's and Steen's photographs in the media over 

the past twenty years, and the obvious fact tha~ Pierce is 

claiming that he can now, without any shadow of a doubt, say that 

Steen is the one he saw the morning at the D&W with Ms. Allen, is 

not credible. While Pierce may be trying to accurately recount 

from his twenty year old memory what he witnessed that morning, 

outside influences and the frailty of encoding, storage and 
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remembering must be taken into account. 

Further, the Court has to reconcile the fact that 

Pierce did not identify either defendant or Steen in the photo 

.arrays when he viewed them with Inv. Pietroski. It isn't until 

Pierce sees Steen's unrelated booking photo in the newspaper some 

two weeks after meeting with Inv. Pietroski that· Pierce claims 

that Steen is the real suspect. However, Pierce cannot even 

identify Steen in the initial photo array shown to him by law 

enforcement and claims he does not know Steen. 

The Court understands that the newspaper's picture of 

Steen, which shows Steen with a beard, helped Pierce to finally 

recognize Steen these twenty years later. However, for this 

Court to wholeheartedly invest any credence in Pierce's twenty 

year old conditional identification of Steen as Ms. Allen's 

kidnapper, the Court has to ignore common sense and discredit 

previous judicial reliance upon vast scientific research; both of 

which discredit Pierce's testimony. 

If anything can be gained from Pierce's testimony, it 

is that even Pierce cannot identify defendant nor Steen from 

.their photographs taken closer in time to Ms. Allen's 

disappearance (Exhibits EEE and DDD). The Court understands that 

as Pierce testified, he believed he saw a bearded husky, possibly 

50 

A.  59



migrant worker of Hispanic origin, argue with Ms. Allen that 

morning. However, due to the fact that he failed to immediately 

report and document what he observed, his failure to identify 

Steen in the first photo array in 2014, and Pierce's unwavering 

belief that, after defendant was arrested in 1994 and during the 

initial interview with Inv. Pietroski in 2014, that defendant was 

the man he saw the morning with Ms. Allen in 1994, the Court 

cannot yield any evidentiary value to his testimony that Steen's 

more recent picture ·enables him to identify Steen as the suspect 

from twenty years ago. 

Statements Against Penal Interest 

Throughout the hearing, the Court heard from many of 

defendant's witnesses about statements that Steen, Breckenridge 

and Bohrer. made over the years pertaining to Ms. Allen's 

kidnapping. Defendant argues that these various statements 

import the men's culpability, which is evidence defendant could 

use in his defense at a new trial. 

Defendant argues that the statements made by Steen 

Breckenridge and Bohrer to other individuals are admissible as 

statements against their penal interest. 

The hearsay exception of a statement made against one's 

penal interest: 
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has been recognized out of necessity and in the 
belief that the self-inculpating nature of the 
declaration serves as an adequate substitute for 
the assurance of reliability usually derived from 
the administration of an oath and the testing of 
the statements by cross-examination. Because these 
traditional guarantees are absent when 
out-of-court declarations against penal interest 
are offered, such evidence is admitted cautiously 
and only after reliability is firmly established 
(People v. Thomas, 68 NY2d 194, 198; People v. 
Geoghegan, 51 NY2d 45, 49; see generally, Fisch, 
NY Evidence §891 [2d 1977]). As with all forms of 
hearsay evidence, a determination of the 
admissibility of a declaration against penal 
interest, · focusing on the circumstantial 
probability of its reliability, must be made 
before it is received; the trial court must 
determine, by evaluating competent evidence 
independent of the declaration itself, whether the 
declaration was spoken under circumstances which 
renders ·it highly probable that it is truthful 
(see, People v. Shortridge, 65 NY2d 309, 312-313; 
see generally, Richardson, Evidence §206, at 183-
184 [Prince lO'h ed. 1973]; Goodman & Waltuch, 
Declarations Against Penal Interest: The Majority 
Has Emerged, 28 NYLSchLRev 51 [1983]; Fine, 
Declarations Against Penal Interest in New York: 
Carte Blanche?, 21 Syracuse L Rev 1095 [1970]). 
Thus, before statements of a nontestifying third 
party are admissible as a declaration against 
penal interest, the proponent must satisfy the 
court that four prerequisites are met: ( 1) the 
declarant must be unavailable to testify by reason 
of death, absence from the jurisdiction, or 
refusal to testify on constitutional grounds; (2) 
the declarant must be aware at the time of its 
making that the statement was contrary to his 
penal interest; ( 3) the declarant must have 
competent knowledge of the underlying facts; and 
( 4) there must be sufficient competent evidence 
independent of the declaration to assure its 
trustworthiness and reliability (Thomas, supra at 
197) (People v. Brensic, 70 NY2d 9, 14-15 [1987] 
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[internal citations omitted]). 

Defendant called many witnesses to the stand throughout 

the hearing to testify to certain statements made since Ms. 

Allen's kidnapping by Steen, Breckenridge and Bohrer. 

Putting aside the fact that the first prong of the 

statement against penal interest hearsay exception, that the 

declarant is unavailable to testify'. was not met in this case, 

the witnesses who testified to certain statements made to them by 

Steen, Breckenridge and Bohrer fail to meet the exception under 

the other three prongs. 

As discussed previously, Priest's statements made about 

the substance of Steen's admission is wholly unreliable. Not 

only did defendant not call Priest as a witness in this case, but 

rather chose to admit her writt.en statement, corroboration of the 

alleged admission that Ms. Allen was buried somewhere out on Rice 

Road under the floor of a cabin was proven false. 

Joseph Mannino testified that while he was incarcerated 

with Steen in the Oswego County Jail in 2011, Steen told him Ms. 

Allen was a "rat" and that Steen had hauled the van which 

2 

Compare with People v. Soto, 26 NY3d 455 [2015], wherein the witness was unavailable to 
testify because she had invoked her Fifth Amendment right to remain silent and the People 
~efused to grant her immunity. 
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contained her body to Canada to be salvaged (HT pp. 641-642). 

However, Mannino testified that Steen did not implicate himself 

in the direct kidnapping of Ms. Allen, and acknowledged on cross 

examination that Steen's statements could have been mere 

conjecture. As the Court questions Mannino's inconsistent 

hearing testimony to that of his July 28, 2014 sworn statement, 

and the fact there was no basis to corroborate the underlying 

facts in the statements made by Steen to Mannino, Mannino's 

testimony would not be allowed at trial. 

Amanda Braley testified that while she was at a party 

in 2006 or 2007 she heard Steen tell another person "You know me, 

Shaggy, I'm not afraid to go to prison, I'll go for anybody" and 

"I can, however, tell you I will never see a day in prison for 

what we did to Heidi" (HT p. 673). However, despite Braley' s 

hearing testimony, she did not recite these same statements when 

she provided her sworn statement to defendant's counsel (Exhibit 

K and HT pp. 689-693). Further, Braley admitted that while she 

believed Breckenridge was also involved in Ms. Allen's 

disappearance, she continued to socialize with him and Wescott. 

She also said she went with Wescott to look for Ms. Allen's 

remains in a cabin in 2006, all while believing Breckenridge's 

statement that Ms. Allen's body was disposed of in a van which 
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was driven to Canada. 

Braley also testified that Breckenridge stated in front 

of her and six or seven others in 2002 or 2003 at a party that 

"he took that bitch to the scrap yard in the van, they had it 

crushed, ·and that she was shipped to Canada" (HT pp. 669-670). 

However, on cross examination, the following exchange took place: 

Q. Okay, and you testified to certain statements 
that you heard Roger Breckenridge make, one of 
those being, "We took that bit6h to the scrap yard 
in the van?" 

A. Yes. 

Q. He didn't specify who we? 

A. No. 

Q. We was? 

A. No. 

Q. Did he say how she came to be in the van? 

A. No. 

Q. He didn't say that he had abducted or kidnapped 
her from the store did he? 

A. No. 

Q. He didn't say anything about killing her did 
he? 

A. No, not in my presence. 

Q. He didn't say anything about dismembering her 
or chopping up her body or anything like that? 
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A. Not to me. 

Q. He didn't say anything about burning the body? 

A. No. 

Q. At any point? He didn't really -- and he didn't 
specify whether he had contact with her while she 
was even alive did he? 

A. No. 

Q. Did he say where the van came from? 

A. Nope. 

, Q. Okay, 
comment, 
you can't 

and at that time you said when he made a 
Jen responded essentially saying Roger, 
be saying that stuff or that shit? 

A. Yeah. 

Q. Okay, and Roger's response was, "That shit is 
done and over with?" 

A. Yes. 

Q. Okay, did you get the impression when he said 
that that he wasn't concerned about being charged 
with it? 

A. Yes. 

Q. You thought he was talking about a real 
incident? 

A. Yes. 

Q. Based on 
might have 
body? 

A. Yes. 

hearing those words, 
actually disposed of 
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Q. Okay, so since that -- well, that night then, 
you reported it to police, right? 

A. No. 

Q. The next day? 

A. No. 

Q. The following month? 

A. No. 

Q. Never? 

A. Nope. 

Q. Okay, so after that day, you never had any 
other contact with Mr. Breckenridge, right? 

A. No, I did., 

Q. You did? 

A. Yeah. 

Q. This man you thought 
disposed of Heidi's body, 
him? 

sincerely and honestly 
you kept hanging around 

A. I really didn't have a choice in the matter. 

Q. You weren't living there at that point, right? 

A. Right. (HT pp. 676-681) 

Based upon Braley's cumulative testimony together with 

her sworn statement, the Court finds that Braley' s testimony 

regarding Steen and Breckenridge's statements is not trustworthy 

or reliable. 
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Ronald Clarke testified for the defense that Steen 

stated to him and his children a few years after defendant's 

trial that Ms. Allen was "long gone now", "gone to Canada" and 

that the police had arrested the wrong people and that the 

"Thibodeau boys didn't do it" (HT p. 1051). Steen also told 

Clarke that he knew more about Ms. Allen's case than the police. 

This discussion took place when Steen "just happened to pop in 

the door the same time I was like kind of discussing with my boys 

to let them go for the bicycle ride, and he looked right at my 

boys, and they were from me to you away, and he said, 'Oh, boys,' 

he says, 'It's getting late and you better listen to your dad.' 

He says, 'Look at what happened to Heidi Allen'"· (HT pp. 1049-

1050). 

However, again, even assuming Steen had not testified 

at the hearing, there is nothing to support the argument that 

Steen's statements to Clarke were more than mere speculation, and 

were not based on any direct knowledge Steen had of Ms. Allen's 

kidnapping. 

Megan Shaw testi.fied that Steen told her in May of 

2010, and then again referenced their conversation in June of 

2010, that he disposed of Ms. Allen and .knew that Ms. Allen's 

remains were strewn about in and around a cabin in Parish, New 
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York. Shaw claimed Steen helped dispose of Ms. Allen to curry 

favor with the Vicious Circle motorcycle club. However, if the 

Court were to consider admitting Shaw's testimony at trial, 

again, there is no corroboration to the fact that Steen was 

involved in the underlying kidnapping. At best, Steen is guilty 

as an accomplice after the fact in disposing of Ms. Allen's 

body. 3 

Moreover, the Court credits the testimony of retired 

Deputy Superintendent Lance Mason, who stated that he founded the 

Vicious Circle Motorcycle Club around 2000, and that the Oswego 

County chapter was not formed until 2003 or 2004. Mason also 

testified that he did not know Steen, Breckenridge or Bohrer and 

did not know those three to be associated with the Motorcycle 

Club. Thus, based upon the credibility of Mason's testimony, 

Shaw's testimony has been proven not to be reliable or 

trustworthy and it would not be admitted as a hearsay exception. 

Christopher Combes testified that he worked with 

Breckenridge and that some time in the early 2000s, Breckenridge 

told Combes "We chopped her up, we put her in a wood stove and 

put her in a vehicle and sent her to Canada", however, Combes 

3 

The Court should note that even if there was proof of the fact, the statute of limitations 
to prosecute Steen for this act has run (See, generally CPL §30.30). 
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never told the police about this comment until the Summer of 2014 

(HT pp. 1129-1131). Combes also testified that he didn't want to 

get involved because he "didn't take Roger's words" "credibly" 

(HT pp. 1131-1132). 

In light of the fact that Combes did not believe 

Breckenridge to be speaking truthfully, and only mentioned 

Breckenridge's comment to a friend of his who was in law 

enforcement the summer of 2014 while the Allen investigation 

became active once more, the Court does not credit Breckenridge's 

statement to have been made knowingly to inculpate himself. 

Jessica Howard also testified about the statements 

Breckenridge made to her about Ms. Allen being a "rat" and that 

Ms. Allen wouldn't be found. The Court has great concern over 

Howard's testimony because it was learned through her testimony 

that Howard becomes confused and cannot remember facts because of 

the side-effects of certain medications she ingests. She also 

testified that the me.dications were impacting her "ability to 

remember what was said many years ago" and that she was not sure 

of her testimony (HT p. 1171 line 3). 

Further, defendant tried to admit a picture Howard took 

with her cellular phone of a photograph which was posted on a 

community Facebook site. This photograph portrayed two men and 
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one woman who Howard believed were Ms. Allen, Steen and 

Breckenridge. However, defendant did not ultimately seek to have 

this picture admitted once defendant learned that the female in 

the picture was not, in fact, Ms. Allen. 

Given the qualified testimony by Howard due to the 

effects of her medications on her ability to recall certain 

events, the Court deems her testimony unreliable and not 

trustworthy. 

Tyler Hayes testified that in 2000 he had a 

conversation with Bohrer in a local tavern. Hayes approached 

Bohrer after some patrons complained that Bohrer' s conversation 

about Ms. Allen was making them uncomfortable. Hayes attempted 

to make Bohrer want to leave the bar but ended up engaging in a 

conversation with him. Bohrer told Hayes that Bohrer knew who 

"did it" and knew where Ms. Allen's body was located (HT p. 200). 

After Hayes' attempt to have Bohrer leave the bar was foiled, 

Hayes spoke with Bohrer again in the men's room. At that time, 

Bohrer began "sobbing" and stated that he couldn't deal with it 

anymore and Hayes told him to call the police. When he got home 

from the tavern, Hayes called law enforcement and provided a 

statement to them over the phone about his conversation with 

Bohrer. 
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In comparing Bohrer's demeanor at the tavern to 

Bohrer' s demeanor during the hearing, it is obvious Bohrer was 

deeply, albeit oddly, emotionally attached to Ms. Allen's 

kidnapping investigation. During Bohrer' s testimony, the Co.urt 

had to take a recess in order for Bohrer to compose himself and 

stop crying. The Court was able to judge Bohrer' s testimony 

first hand and, despite whatever emotional connection he has to 

the investigation into Ms. Allen's disappearance, the evidence 

does not prove that when Bohrer made these statements to Hayes 

that Bohrer was actually admitting to kidnapping Ms. Allen. 

Thus, Hayes' testimony would not be admitted as it is not. 

evidence of Bohrer having confessed to the kidnapping of Ms. 

Allen. 

Lastly, Danielle Babcock testified that when she worked 

with Bohrer in 2001 and 2002, he would make comments that would 

make her feel uncomfortable: 

Q. Did he ever say anything to you that made you feel 
uncomfortable? 

A. Yes. 

Q. What did he say to you? 

A. He would tell us several times that he would do us 
like he did Heidi. (HT p. 632 line 20-25) 

However, Babcock admitted that Bohrer made these 
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statements in front of two other employees, her sister Tanya 

Babcock and Alex McNab, while they worked with Bohrer at 

Medspars. Specifically, 'with respect to how she felt about these 

threats, Danielle Babcock testified that she did not feel that 

she was in danger and never contacted law enforcement: 

Q. You never reported this to the police though? 

A. No, we just thought it was vague threats. (HT p. 635 
lines 9-10) 

Given the nature of Babcock's testimony that she viewed 

Bohrer's statements to her and her ,sister and coworker as a vague 

threat, this testimony is not competent evidence which would 

warrant its admission at trial. 

In sum, none of the statements attributed to Steen, 

Breckenridge and Bohrer, which defendant seeks to introduce as 

newly discovered evidence, are admissible under the statement 

against penal interest hearsay exception. "Implicit in th [e] 

ground for vacating a judgment of conviction is that the newly 

discovered evidence be admissible" (People v. Tankleff, 4 9 AD3d · 

160, 182 [2nd Dept. 2007]). Therefore, defendant's request that 

his conviction be vacated based upon such newly discovered 

evidence is DENIED. 
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Review of Diaries 

This Court conducted an in camera review of Ms. Allen's 

1993 and 1994 diaries at defendant's request'. This request was 

based upon the belief that some of the names written on a piece 

of paper which was found with the index card in the D&W parking 

lot could have been contained within her diaries and were Brady 

material. None of the names written on the piece of paper are 

mentioned in the diaries. 

The foregoing constitutes the opinion, decision and 

order of the Court. 

ENTER. 

DANIEL R. KING, 
ACTING OSWEGO COUNTY COURT JUSTICE 

Dated: March 2, 2016 

4 

It should be noted that Judge Clary first addressed defendant's request to have the Court 
review the diaries in the Court's January 6, 1997 decision. Judge Clary ruled that the 
diaries were not Brady material. Further in the Appellate Division's decision in 
Thibodeau, supra, 267 AD2d 952, 954, the Court held that defendant "failed to establish 
a Brady violation with respect to the withholding of the victim's diaries". 
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COUNTY COURT OF THE STATE OF NEW YORK 

COUNTY OF OSWEGO: CRIMINAL TERM 

 

 

THE PEOPLE OF THE STATE OF NEW YORK 

 

    Plaintiff,   

         AFFIRMATION IN  

  -vs-       SUPPORT OF MOTION 

         Indictment No. 94-161 

GARY J. THIBODEAU,  

 

    Defendant. 

 

  

STATE OF NEW YORK       ) 

COUNTY OF ONONDAGA )  SS.: 

 

 

 RANDI JUDA BIANCO, attorney for the defendant herein, being admitted to practice 

before the courts of this State, with offices located at 4 Clinton Square, 3
rd

 Floor, Syracuse, New 

York, affirms the following under the penalties of perjury: 

1. Pursuant to Article 440.10(1)(b), (g), and (h) of the Criminal Procedure Law of 

the State of New York, your deponent moves this Court for an Order vacating the judgment of 

conviction of defendant, Gary Thibodeau, entered on the 7
th

 day of August, 1995, convicting him 

of Kidnapping in the First Degree, in violation of New York State Penal Law § 135.25 after a 

jury trial. 

2. The defendant contends that the judgment should be vacated pursuant to N.Y. 

Criminal Procedure Law 440.10(1)(b), (g) and (h), in that (1) new evidence has been recently 

discovered since the entry of judgment based upon a verdict of guilty after trial that could not 

have been produced by the defendant at trial even with due diligence on his part and is of such a 

character as to create a probability that had such evidence been received at trial, the verdict 

would have been more favorable to the defendant; and (2) the prosecution and/or their agents 
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obtained Thibodeau’s conviction through fraud and misrepresentations and intentionally 

withheld exculpatory and impeachment material pursuant to Brady v. Maryland, 373 U.S. 83 

(1963), in violation of Art. I, § 6 of the New York State Constitution and the Fifth and 

Fourteenth Amendments of the United States Constitution. 

3. The averments herein are made upon information and belief, based on a thorough 

examination of the court records in this case, an independent investigation, interviews with the 

witnesses, the attached exhibits, and a memorandum of law, which is annexed hereto and made a 

part hereof. 

Introduction 

4. On April 3, 1994, Heidi Allen was working the morning shift as a clerk at the 

D&W convenience store (“D&W”) when she was abducted and never heard from again.  Within 

minutes of her disappearance, deputies from the Oswego County Sheriff’s Office responded to 

the store and immediately began interviewing customers and potential witnesses. No physical 

evidence was ever discovered and Allen’s whereabouts remain a mystery.  

5. Almost immediately, investigators began focusing on Richard Thibodeau, because 

he contacted the command center to tell them that he had been at the D&W that morning to 

purchase cigarettes.  Within 12 days of Allen’s disappearance, Richard Thibodeau’s brother, 

Gary Thibodeau (“Thibodeau” or “defendant”), also became a suspect.  In August of 1994, an 

Oswego County grand jury returned a two-count indictment charging both Richard and Gary 

Thibodeau with Kidnaping in the First and Second Degrees, in violation of N.Y. Penal Law §§ 

135.25, 135.20.  Following a jury trial, Gary Thibodeau was convicted of kidnaping in the first 

degree and sentenced to 25 years’ to life imprisonment.  Richard Thibodeau was tried second and 

acquitted.  The brothers have always maintained their innocence. 
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The Jury Trial 

6. A jury trial was conducted from May 22 to June 19, 1995.   

7. Gary Thibodeau was represented at trial by Joseph Fahey, who is now a County 

Court Judge in Onondaga County, New York.   

8. The State’s case was predicated mostly (if not entirely) on circumstantial 

evidence.  At the heart of the prosecution was the fact that Richard Thibodeau drove his white 

van with dark blue doors to the D&W store the morning of Allen’s abduction and purchased two 

packs of cigarettes at approximately 7:42 a.m.  This was the last purchase recorded by Allen on 

the cash register.   

9. John Swenszkowki recalled seeing Richard get out of his van and walk toward 

the entrance of the store as Swenszkowski was returning from the store to his car after 

purchasing a pack of cigarettes and two Sunday newspapers at 7:41 a.m. (T 1234-35, 1239, 

1246-47).
1
  As Swenszkowski walked passed Richard’s van he did not notice anybody inside the 

vehicle (T 1237).  After settling into his vehicle and pulling forward to drive from the parking 

lot, Swenszkowski noticed Richard’s van had moved forward about three or four feet, before 

resting next to the double doors in front of the store with its passenger side closest to the store’s 

entrance (T 1239, 1245).  Swenszkowski then drove home.   

10. Several minutes later, customer David Stinson entered the store to purchase a 

morning newspaper and noticed the clerk was absent (T 1239, 1245).
2
  Stinson waited by the 

counter perusing the paper, as more customers walked in the store. Two people bought 

newspapers, left money on the counter and left the store (T 1403-04).  After waiting in the store 

                                                 
1
 References to the trial transcript (“T”) are to the pages numbers included therein. 

2
 Stinson testified that he arrived at the store at approximately 7:41 a.m. (T. 1400). 
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for a “few minutes,” Stinson and two other individuals who had entered the store began looking 

through the store for Allen (T. 1405).  As the other individuals continued searching inside the 

store, Stinson exited the store to check whether Allen was in her car parked in the lot.  Before 

Stinson got to Allen’s car, he noticed a Sheriff’s car at a nearby intersection and flagged him into 

the store.   

11. Deputy Richard Curtis testified that Stinson flagged him down at approximately 

7:45 a.m.  (T. 1416-1422).
3
  Upon arriving at the store, Curtis radioed dispatch to inform them of 

the suspicious absence of Allen, interviewed customers, cordoned off the store, and conducted a 

search of the area (T. 1417-22).   

12. Christopher Bivens testified that he observed two unidentified white males and 

one white female in front of the store as he was traveling east along Route 104 from Oswego (T. 

1287-1291).  Prior to trial, Bivens provided several accounts of his observations on the day of 

Allen’s disappearance.  

a. On April 8, 1994, Bivens first contacted the police by phone and reported driving past 

the store sometime between 8:00 and 8:30 a.m. and observing two men and a woman 

arguing on the porch area of the store (T. 3120).  He was unable to describe the 

people with any specificity (T. 3120).  Bivens was also unable to identify any 

vehicles at the store, but stated that there was one vehicle near the gas pump (T. 3121, 

1317).
4
    

b. On April 14, 1994, a $20,000 reward was announced in the case. 

c. On April 17, 1994, Deputy Cromie contacted Bivens to conduct a follow-up 

conversation (T. 3145).  Cromie testified that Bivens claimed during the phone call, 

                                                 
3
 Curtis testified that he “punched” the incident card at 7:55 a.m. (T. 1440). 

4
 Investigator Yager testified that Bivens was unable to identify any vehicles during his conversation with Bivens on 

April 8, 1994.  (T. 3121).  Bivens testified that he told Yager that he saw either a pickup truck or a van (T. 1318).   
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“I know that was Heidi” (T. 3146).  At trial, however, Bivens was not as confident.  

Instead, Bivens testified that he informed Deputy Cromie that it might have been 

Allen at the store (T. 1324).   

d. On April 18, 2014, Bivens provided a statement to police at his home.  He stated that 

he was driving approximately 45 miles per hour as he passed the D&W (T. 1338).  He 

was uncertain whether the van was a Dodge or a Chevy (T. 1332-1333).  Bivens also 

described the two men involved as strong, husky, and between thirty and forty years 

old (T. 1328).  He claimed that one man had the female in a bear hug (T. 1352).   

e. On April 20, 2014, Investigators Hall and Yerdon drove Bivens past Richard 

Thibodeau’s van.  Bivens told the officers that the van was the right style, but the 

wrong color (T. 1342). 

f. On April 21, 1994, Investigator Hall showed Bivens photographs of Richard 

Thibodeau’s van.  After engaging in a conversation about the back of the van, Bivens 

told the officer that he was 80 percent sure the van he saw on the morning of Allen’s 

disappearance belonged to Richard Thibodeau (T. 1344).  Investigator Hall then told 

Bivens to sleep on it overnight (T. 1344).   

g. On April 22, 1994, officers met with Bivens at approximately 7:00 a.m. and showed 

him additional photographs of the van.  For the first time, Bivens claimed with 

certainty that the van belonged to Richard Thibodeau because of the condition of the 

rear bumper and the presence of rust spots over the rear wheel (T. 1344-1345).     

h. At trial, Bivens testified that he left his residence in Oswego at approximately 7:30 

a.m., instead of between 8:00 and 8:30 a.m. (T. 1287-1288).   Because he was running 

low on fuel, he slowed down to 30 miles per hour, instead of 45, as he neared the 
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D&W to see whether it was open (T. 1290).  He claimed to have seen one of the 

males holding the female in a bear hug (T. 1293).  At trial, Bivens testified that he 

saw a Chevy C-10 light blue van, with dark blue doors and a six inch stripe down its 

side in the center (T. 1299).  He further testified that the back part of the bumper was 

hanging down and had a trailer.  He identified the van as belonging to Richard 

Thibodeau based on the condition of the bumper and rust spots over the rear wheel 

(T. 1303-1304).  He testified that he did not pull into the gas station because he did 

not have enough time to get gas and did not want to get involved in a dispute (T. 

1311).      

13. Nancy Fabian told the jury that she observed a van at approximately 7:45 a.m. 

driving close behind her as she was traveling east of the convenience store along Route 104 (T 

1731).  She testified that the van was driving erratically and that the driver, who she described as 

having dark hair,
5
 appeared to be struggling with something inside the van. (T 1728-29). 

14. Donald Neville, Sr., one of Gary Thibodeau’s neighbors on Kenyon Road, 

testified about making two observations as he drove by the defendant’s house at approximately 

7:30 a.m.  First, he noticed that there were no cars parked in front of his home (T 1778-81, 1785-

86). Second, he noticed the presence of tracks in the snow on Thibodeau’s driveway, which 

struck Neville as unusual because there was “usually not any action around” Gary’s home that 

early in the morning (T 1787). When Donald Neville, Sr., passed Thibodeau’s house again that 

morning, between 8:00 a.m. and 8:30 a.m., he noticed Richard’s van parked in the driveway (T 

1797-98). 

                                                 
5
 As Richard Thibodeau had grey hair, the State argued that Gary Thibodeau must have been driving after the 

brothers allegedly abducted Allen.   
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15. Donald Neville, Jr., testified that he heard “a lot of yelling and screaming” 

coming from Thibodeau’s house as he stood outside his father’s house at approximately 10:30 

that morning (T 1962). He thought there was a “violent argument” between a man and a woman 

(T 1962-63).  Neville testified that he did not see a van at Thibodeau’s residence (T. 1968).   

16. Michael Neville also testified that he heard a male and female shouting from 

within Gary’s residence at around the same time as Donald Neville, Jr. (T 1984).  The brothers 

both testified that the screaming continued for about 30 minutes (T 1965, 1984).  

17. Two other neighbors, Edward Bartlett and Trisha Ann Bartlett heard no voices 

and never observed a van at Gary’s residence Easter morning.    

18. Other neighbors, William Cowen and Susan Cowen testified that they saw a 

dark colored van on the side of the road just south of Gary’s driveway at 8:55 a.m., but neither 

could identify the van as belonging to Richard Thibodeau (T. 1867-1881).  Susan Cowen 

testified she had never seen the van before (T. 1894).   

19. Two more neighbors, Christine Wilson-Frasier and Steven Dennis Frasier, 

testified that they saw Richard Thibodeau’s van in his own driveway sometime between 8:00 

a.m. and 8:45 a.m.  (T. 2733-2739, 2988).  

20. At trial, Brittany Ann Link claimed to have seen Richard Thibodeau’s van at the 

defendant’s residence on Easter morning.  She later recanted her testimony.  At trial, however, 

she testified that she lived across the street from Thibodeau.  When she woke up on Easter 

morning, she looked out the window to check the weather and saw Richard Thibodeau’s van in 

the defendant’s driveway (T. 1838-40).  The time was 7:48 a.m. (T. 1842).  Link testified that 

she had seen this van at the defendant’s house about 25 to 30 times in the past (T. 1843).  She 

had not told anyone about the van until 13 months after Allen had disappeared (T. 1853, 1857).  

A.  81



8 

 

After the trial, Link provided new information casting doubt on her trial testimony. She said that 

she had felt pressure to testify that she had seen Richard Thibodeau’s van because she believed 

that is was what law enforcement authorities wanted her to say.  

21. The People also presented testimony through two jailhouse informants, Robert 

Baldasaro and James McDonald, who were housed in a Worchester, Massachusetts jail with 

Gary Thibodeau.  In summary, both men testified that Thibodeau told them he occasionally used 

drugs with Allen, that she was upset because she felt “Gary was going to try to screw her about 

something” and “get [Allen] in some kind of trouble,” that Allen had been bludgeoned to death 

with Thibodeau’s shovel, and that investigators would never find her body (T 1544, 1637, 1666, 

1669).  However, neither informant testified that Thibodeau outright confessed to abducting and 

killing Allen. 

22. Following the trial, the jury rendered a verdict of guilty on the count of Kidnaping 

in the First Degree.  On August 7, 1995, he was sentenced to 25 years to life.  

Post-Conviction Proceedings 

23.  In a published decision, the Fourth Department rejected Thibodeau’s 

consolidated appeals challenging both his conviction and sentence on direct appeal and the 

denial of his post-conviction motion to vacate the judgment pursuant to N.Y. CPL 440.10(1)(b), 

(c), (f), (g), and (h).  People v. Thibodeau, 700 N.Y.S.2d 621 (4th Dept. 1999). Specifically, 

Thibodeau contended that (1) the trial court erred in admitting certain hearsay testimony, (2) the 

court erred in refusing to vacate the judgment of conviction on the ground that the then-13-year-

old witness’s testimony was incredible as a matter of law, (3) that Thibodeau was denied his 

right to be present during a portion of voir dire, (4) that the presumption of death established in 

the kidnaping statute, N.Y. Penal Law § 135.25(3) is unconstitutional, (5) that the evidence was 

A.  82



9 

 

legally insufficient; (6) that the State committed prosecutorial misconduct, (7) that the 

prosecution deliberately withheld Brady material, (8) that the trial court’s interested witness 

instruction was unbalanced and improper, (9) that there was a grave risk that an innocent man 

was convicted,
6
 (10) that Thibodeau’s conviction was repugnant in light of his brother’s 

acquittal, and (11) Thibodeau was denied a fair trial as a result of cumulative error.  As relevant 

here, Thibodeau’s Brady challenge concerned the prosecutor’s failure to disclose Allen’s diaries 

and the prosecution’s cooperation agreement with the jailhouse informant. The New York Court 

of Appeals denied leave to appeal.  People v. Thibodeau, 711 N.Y.S.2d 173(2000) (table).  

24. In 2001, Thibodeau filed a petition for federal habeas corpus relief pursuant to 28 

U.S.C. § 2254 raising the same issues he previously asserted on direct appeal and in his 440.10 

motion.  On January 3, 2005, the district court (McAvoy, J.) issued a Decision & Order adopting 

the Report and Recommendation and denying Thibodeau’s petition for a writ of habeas corpus.  

The district court granted Thibodeau a certificate of appealability to challenge only the 

constitutionality of the New York State kidnapping statute on vagueness grounds and denying 

his request to appeal the denial of his habeas petition on other grounds.   

25. On May 11, 2007, the Second Circuit issued a published decision affirming the 

district court’s denial of his federal habeas petition after finding that the New York kidnapping 

statute’s presumption of death was not impermissibly vague.  Thibodeau v. Portuondo, 486 F.3d 

61 (2d Cir. 2007).  

                                                 
6
 This ground was supported by Gary Thibodeau’s passing a polygraph test administered by Michael Carbery on 

March 28, 1996.  The results were unequivocal that Mr. Thibodeau was telling the truth that he had no involvement 

in or knowledge of the disappearance of Heidi Allen. The polygraph results were submitted to County Court and are 

located in the original appellate record at pages 468-469.  During the polygraph, Mr. Thibodeau was asked the 

following questions and gave the following answers: 1) Do you know who is responsible for Heidi Allen’s 

disappearance? Answer: “No”; 2) Did you take any part in Heidi Allen’s disappearance? Answer: “No”;  3) Did you 

personally see Heidi Allen on April 3, 1994? Answer: “No”; 4) Do you personally know where Heidi Allen is? 

Answer “No”; and 5) Did you ever brag to any inmate that you were responsible for Heidi Allen’s disappearance? 

Answer: “No” (See Exhibit W).  
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26. The undersigned defense counsel represented Thibodeau pro bono during his 

post-conviction proceedings.   

Newly Discovered Evidence 

27. On February 22, 2013, undersigned counsel was notified by an attorney, Lisa 

Cuomo, that counsel’s former law office telephone number received a call from a woman who 

claimed to have information regarding the disappearance of Heidi Allen.  The woman 

specifically requested to speak with defense counsel, but attorney Mary Felasco received the call, 

listened to the woman’s information, and then referred her to the District Attorney’s Office.   

Attorney Felasco worked as an Assistant District Attorney in Oswego County at the time of 

Heidi Allen’s disappearance.  Attorney Lisa Cuomo alerted defense counsel about the call.  Upon 

learning about this phone call, defense counsel asked Attorney Cuomo for the telephone number 

of the witness and was told that they did not have it anymore.  Defense counsel immediately 

contacted the District Attorney and inquired about the unidentified woman who was reaching out 

to defense counsel about the Heidi Allen case.  The District Attorney refused to identify the 

woman or provide defense counsel with her contact information.  Defense counsel insisted that 

she be permitted to speak with the woman who attempted to contact her at her former office 

telephone number, but her demands were rebuffed.  The District Attorney stated that upon 

speaking with the woman she did not feel comfortable talking with defense counsel and he 

refused to provide her name or contact information notwithstanding the fact that the woman 

reached out to defense counsel first.  Defense counsel persisted in her demand to learn what this 

woman knew about the Heidi Allen case and eventually the District Attorney explained that he 

would keep counsel apprised regarding the investigation. Several phone calls followed between 

the District Attorney and defense counsel regarding the progress of the follow-up investigation.  
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28. On June 6, 2013, defense counsel received a letter from the District Attorney’s 

Office, which set forth the efforts made by the Oswego County Sheriff’s Office to follow up on 

the information provided by the woman, who defense counsel later learned was Tonya Priest.  

The letter annexed several exhibits, including recorded phone conversations, videotaped police 

interview and witness statements.  This material was provided to defense counsel with a request 

to keep the information confidential in order to maintain the integrity of the investigation. More 

than one year has lapsed and there has been no further investigation into this matter.  In fact, 

upon examination of the recorded phone conversations and police interview of a potential 

witness, it became apparent that the Oswego County Sheriff’s Office was content to allow those 

involved to deny knowledge despite compelling evidence to the contrary.   

29. The evidence provided by Tonya Priest is compelling and exculpatory and 

demonstrates that Gary Thibodeau is actually innocent.   

30. Tonya Priest, the woman who called defense counsel but was referred to the 

District Attorney’s Office, was flown to New York by Law Enforcement for an in-person 

interview after they spoke to her by telephone.  During the interview Ms. Priest disclosed that 

back in 2006 an individual named James Steen, a/k/a Thumper, told her and Thumper’s 

girlfriend, Victoria West, that he along with two other individuals, Roger Breckenridge and 

Michael Bohrer, abducted Heidi Allen from the D&W convenience store, beat her to death and 

later disposed of her body in the woods near Rice Road in Oswego, New York.  Priest disclosed 

the information because she could no longer live with the knowledge that an innocent person was 

in prison.  On February 28, 2013 and March 1, 2013, Tonya Priest provided a detailed sworn 

affidavits to the Oswego County Sheriff’s Office regarding the information she learned through 

Steen (Exhibits A & B) and agreed to contact the girlfriend of Roger Breckenridge, Jennifer 
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Westcott, who she believed was a witness to the kidnapping of Heidi Allen and later assisted in 

disposing of the van used in the abduction.  That same day, after providing an affidavit and while 

still in New York for the investigation, Tonya Priest reached out to Jennifer Westcott on 

Facebook and Jennifer Westcott accepted her friend request.  Their initial communication 

centered on their respective children and was followed up by Tonya claiming her ex-husband 

was about to appear for a parole hearing and her concern that he would disclose that she knew 

what happened with Heidi Allen.  Tonya Priest was baiting Jennifer Westcott into 

acknowledging what she knew about the disappearance of Heidi Allen.  

31. On March 2, 2013, Tonya Priest called Jennifer Westcott.  The phone call was 

monitored and recorded by Oswego County Sheriff’s Deputy Rojek, but that fact was not made 

known to Westcott.  During the phone conversation, Westcott confirmed that she knows about 

Heidi Allen’s abduction during the following exchange:  

Tonya Priest: “But he [James Steen] just told me that him, Michael 

Bohrer and Roger had taken Mike’s van to the store and that they brought 

her to your house and he said that you did flip out when they got there and 

I stuck up for you and I don’t blame you for flipping out  . . . it’s not your 

fault you know so I knew a long time ago-I just didn’t want you to think I 

thought less of you.” 

 

Jennifer Westcott: “Right . . .no, um in my own head dropped that shit . . 

. I don’t know probably about ten years ago. . . but it took me a while to 

get it gone.” 

 

Tonya Priest: “How the hell, why did they even involve you, or even do 

this?” 

 

Jennifer Westcott: “I don’t know.” 

 

Tonya Priest: “I mean you were young.”  

 

Jennifer Westcott: “yeah that and the cocaine.” 

 

Tonya Priest: “It was for cocaine.  Yeah, sounds like the area.  I don’t 

know kiddo. I love you and I’m sorry this happened to you.” 
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Jennifer Westcott:  “Yeah.” 

 

Tonya Priest:  “Roger put you through a lot and there is no reason for it 

Jennifer.  You are a good girl.” 

 

Jennifer Westcott: “Well, maybe that is why he is sitting in Elmira where 

he needs to be right now.” 

 

* * * 

 

Tonya Priest: “Did you even know that . . . this was Heidi that they 

brought there and that this is what they were going to do?”  

 

Jennifer Westcott: “Nah, uh uh” 

 

Tonya Priest: “Had no clue, they just showed up with her? . .  What a bad 

position for you probably scared the shit out of you? 

 

Jennifer Westcott: “Well it’s not even - they didn’t even bring her in the 

house, they made her sit in the van.”  

 

* * * 

 

Tonya Priest: “That’s what he had told me and I mean as long as that’s all 

you know and everything then the only thing they said you did was junk 

the van with Roger then I really wouldn’t worry about anything.  I mean 

you really had no part of it-it’s kind of sad that it even happened.  Is that 

why you guys went to Florida?” 

 

Jennifer Westcott: “Uh huh . . . . Yup, We went to Florida before Jacob, 

right after . . . .” 

 

* * * 

 

Tonya Priest: “What did they do just leave her in the van when they got 

to your house?”  

 

Jennifer Westcott:  “Yeah.”  

 

* * * 

 

Jennifer Westcott: “It bothers me to talk about it.  I won’t lie to you but . 

. . .” 
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Tonya Priest: Oh I know Hon, but that’s why it bothers me –it’s been 

bothering me since Thumper told me and I was like no way Jennifer 

doesn’t know –she would have talked to me and Vicki about because we 

were all very close.  

 

Jennifer Westcott: I couldn’t say anything about that-never to anybody-

no nothing.  

 

Tonya Priest: Why was it you didn’t say anything because they scared 

you Hon?  

 

Jennifer Westcott: Uh Yeah.  

 

* * * 

 

Tonya Priest: Who scared you Roger-probably Roger living with you?  

 

Jennifer Westcott: Yeah, yeah.  It was all crazy, yeah all of them people 

Dan Barney, Fucking Bob Schicala, all them big guys.  

 

Tonya: Who? 

 

Jennifer Westcott: Dave Maynes, uh yeah  

 

* * *  

 

Tonya Priest: Yeah, who the heck are they?  

 

Jennifer Westcott: The guy they used to call Rambo 

 

Tonya Priest: I don’t know who that is.  I don’t think I ever met him.  

 

Jennifer Westcott:  I never seen him after that either. . . . I only seen him 

a couple of times  

 

Tonya Priest: Rambo, what is his real name?  

 

Jennifer Westcott: Bob something . . .Shicota 

 

* * * 

 

(Exhibits C & C1). 

 

32. Based upon the statements of Tonya Priest and the admissions made by Westcott 

during her phone conversation with Tonya Priest, investigators conducted an in-person 
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videotaped interview of her on March 7, 2013 at the Sheriff’s Office.  During her conversation 

with Investigator Pietroski, Westcott denied any knowledge surrounding the disappearance of 

Heidi Allen.  She did admit that she had previously been interviewed by law enforcement at the 

time of Heidi Allen’s disappearance, but claimed she never spoke about it again until she had 

recently been contacted by Priest.  Westcott stated that law enforcement officers “swarmed gram 

ma Breckenridge’s house” when she lived in the blue house in Parish shortly after Heidi Allen 

came up missing (Exhibits D & E).  This information was never disclosed to defense counsel and 

no report was ever produced to defense counsel detailing their investigation into Roger 

Breckenridge or Jennifer Westcott.   

33. Westcott told Pietroski that when Tonya Priest called her and tried to tell her she 

knew that Steen, Breckenridge and Bohrer had kidnapped Allen, Westcott responded, “Tonya, 

what the hell are you talking about?. . .I’m like you’re fucking crazy.”  At that point during the 

interview, Westcott had not been told that her phone conversation with Priest was recorded.  

Significantly, after Westcott was contacted by Sheriff’s Deputies asking her to come in for an 

interview, Westcott sent a text message to Priest asking her if she was a “cop.”  The following 

exchange took place between Westcott and Priest:  “And if you knew something maybe you 

should have come forward a long time ago because . . . you damn well know who DB is.  DB 

don’t be afraid of DB, put that asshole where he belongs.  He threatened me as well, I just 

moved.  I want no part of that area Jen.” Westcott told Investigator Pietroski that she had no clue 

who in the hell DB is and that Tonya had stopped texting her.  Again, Westcott had not yet been 

told about the recording during which she told Tonya why she refused to say anything to the 

police because she was scared of “Dan Barney [DB], Fucking Bob Schicala, all them big guys . . 

. Dave Maynes. . . . the guy they use to call Rambo.”  Indeed, Tonya never mentioned the name 
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Dan Barney during their recorded phone conversation.  Dan Barney’s name was first mentioned 

by Westcott.  Nevertheless, Westcott denied knowing who Tonya was referring to during her 

interview with Investigator Pietroski and he never confronted her about her denial concerning 

“DB.”  In addition to texting Priest, Westcott also sent a text message to Richard Murtaugh prior 

to her interview with Pietroski asking whether he knew about Roger junking a van used in the 

Heidi Allen abduction.  Murtaugh responded by questioning Jen’s identity and nothing more was 

apparently exchanged.  Interestingly, Murtaugh owned a junkyard and for whatever reason 

Westcott felt compelled to contact him prior to her interview with Pietroski.  Westcott never 

mentioned exchanging text messages with Murtaugh until Pietroski asked her to examine her 

phone (Exhibits C & D).  Additionally, Priest never mentioned where Westcott and Breckenridge 

junked the van during her phone conversation with Westcott.  

34. Investigator Pietroski eventually confronted Westcott with some of the statements 

she made during the recorded conversation.  After he told her their conversation had been 

recorded, Westcott stated, “Well then I tell you what, she chopped something because I never 

said anything about a white van.”  Investigator Pietroski then told her, “well she says you get 

pissed off because they brought her there and you’re like yeah and she’s like yeah and you’re 

like well she stayed out in the van.  She never came in your house and she says you got pissed 

off and she says ‘I don’t blame you.”  Westcott responded, “I don’t know, I don’t know, I have 

nothing else to say, I have nothing else to say” (Exhibits C & D).  However, Investigator 

Pietroski proceeded to assure Westcott that even if she bore some responsibility, she would not 

be in any trouble, but she needed to explain why she said this to Tonya Priest.  Westcott simply 

stated, “probably just to shut the crazy bitch up, to tell you the truth, I mean, she was rambling 

on and on.”  Investigator Pietroski found Westcott’s denials acceptable and allowed her to 
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execute a statement denying any knowledge regarding the kidnapping of Heidi Allen despite her 

admissions on the monitored recording with Tonya Priest (Exhibit F).  Westcott was reluctant to 

execute a statement because she recognized she had already confessed to having knowledge of 

Allen’s abduction during the recorded phone conversation, but she agreed to sign a statement 

after she was reassured by Investigator Pietroski that he was not looking to arrest her for 

anything, but simply looking to corroborate what people were saying or to “squash the 

investigation” (Exhibits C & D). 

35. On March 21, 2013, Bohrer was interviewed and although he denied involvement 

in Heidi Allen’s abduction, he revealed that he was originally interviewed in 1994 early on in the 

investigation at the Sheriff’s Office by Deputy Wheeler (Exhibit G – audio interview).  However, 

defense counsel was never provided with a report memorializing Deputy Wheeler’s interview 

with Bohrer nor was it ever disclosed that he was even a suspect during the investigation.  

During his most recent interview, when asked about his knowledge surrounding the abduction of 

Heidi Allen he stated “it is different from what everybody else believes.” He admitted to living at 

Spinners, a hotel right down the road from the D & W, at the time she disappeared and he 

admitted to being obsessed with the Heidi Allen case and hoarding a box of memorabilia about 

the case.  Bohrer also stated that he was scrapping metal and made multiple trips to the junkyard 

owned by Richard Murtaugh.  Significantly, Bohrer also stated that he had been waiting for this 

call by law enforcement because he knew “he was going to pop up in the picture someday.”  

Bohrer claimed to know that Gary Thibodeau was not involved in Allen’s abduction and that 

Christopher Bivens first statement to the police was closest to the truth, although he denied any 

personal responsibility in her disappearance (Exhibit G).  
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36. On March 19, 2013, members of the Oswego County Sherriff’s Department 

interviewed Roger Breckenridge at Elmira Correctional Facility where he is incarcerated.  

During Breckenridge’s interview he also denied involvement  in Allen’s abduction but stated that 

he was interviewed by Deputies early on in the investigation and he told them he had junked a 

van that he supposedly took from Gary Thibodeau’s property (Exhibit G ) Again this information 

was never disclosed to defense counsel and the significance of this revelation cannot be 

overstated since Gary Thibodeau did not own a van, and the State’s case was based on the theory 

that Allen was abducted in Richard Thibodeau’s van.  

37. On March 15, 2013, James Steen was interviewed by members of the Oswego 

County Sherriff’s Department at Auburn Correctional Facility. Steen is currently serving a life 

sentence for a double homicide. He signed a statement denying any involvement in Allen’s 

disappearance and denied telling “anyone that I had anything to do with it” (Exhibit H).  

38. On May 2, 2013, based upon the information provided to them by Tonya Priest, 

the Oswego County Sheriff’s Office interviewed Megan Shaw presumably to corroborate the 

information she provided them about James Steen’s admissions. Once again, Priest’s information 

was corroborated and Shaw provided the Sherriff’s department with a sworn affidavit relaying 

Steen’s admissions of Kidnapping Heidi Allen (See Exhibit I).  

39. Thereafter, on June 6, 2013, defense counsel received the letter from the District 

Attorney’s Office requesting that the information remain confidential in order for the Sheriff’s 

Office to continue their investigation (Exhibit J). Tonya Priest has not been contacted by law 

enforcement in more than one year (Exhibit V). 

40. More than one year has passed and nothing more has been done to vindicate this 

miscarriage of justice.  In fact, the District Attorney told defense counsel that the wooded area in 
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which Tonya Priest believed Heidi Allen’s body was disposed of is too vast an area to search.  
7
   

They also recently stated that they did not find the information provided by Priest credible.  The 

defense recently began a follow-up investigation and in addition to the newly discovered 

evidence of admissions made by James Steen, defense has uncovered additional evidence in 

support of a motion to vacate Gary Thibodeau’s conviction.  

41. On July 10, 2014, an individual named Carl Robinson questioned Westcott 

through Facebook about a comment she posted.  Westcott claimed a Post Standard reporter was 

harassing her and her family and Carl Robinson engaged in the following private exchange 

through instant messaging:     

Robinson: Remember the bday party and rods and everyone was talking about Heidi for 

some reason? u mentioned that the real killers were never caught.  Maybe someone said 

something about that, and its why its all coming back up now. 

 

Westcott: yes but I am not going to tell anyone about it. Im not going to be the next one 

dead for running my mouth off!! I will not go to court for anything that I said over 10 

years ago that’s retarded. 

  

Robinson: I am just saying if u do know something u should tell someone. Its only 

right!! 

 

Westcott: Im done talking about her! I don’t have to say anything carl, idc what ppl are 

saying im not saying nothing about it.  I will not be the next one dead in a box in the 

woods. 

 

(Exhibit K and K1) 

On July 27, 2014, after the story broke on the local news, Westcott reached out to 

Robinson through Facebook and this communication is very telling in that Westcott was 

attempting to conceal information from the authorities: 

Jenn: If anyone ask you I never went to florida when Heidi went missing and I never 

 lived on rice road – don’t tell them anything! 

 

                                                 
7
  In contrast to the District Attorney’s statement, in a videotaped interview with the Post Standard on July 22, 2014, 

Oswego County Sheriff Todd stated the area had been searched and there was no cabin and there never was a cabin.   
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(Exhibit L) 

 

The most recent exchanges between Westcott and Carl Robinson clearly confirm the 

information Westcott conveyed about Heidi Allen’s abduction during the monitored phone 

conversation between her and Priest and further undermine her feigned denials during her 

interview with Pietroski.   

42. The newly discovered evidence provides both the identity of the actual abductors 

and murderers of Allen and a motive for the crime. In June 2014, defense counsel discovered 

several reports which clearly indicate that Heidi Allen was a confidential informant and this 

information was never disclosed to Gary Thibodeau’s trial counsel, similar to Allen’s diary, 

which defense counsel learned about following Thibodeau’s conviction after trial.  

43.  According to Sergeant Lortie in a report dated April 27, 1994, nearly four weeks 

after Allen’s disappearance, Allen began working as a confidential informant with the ACT 

TEAM in 1991 or 1992.  When Allen was signed up as an informant, officers placed her 

pedigree information, a codename, and Deputy Van Patten’s name on an index card, which was 

kept together with a photograph of Allen (Exhibit M).   

44. In a report dated December 8, 1994, Deputy Van Patten recalled dropping the 

index card and accompanying photograph in the parking lot while using a payphone outside the 

D & W store in 1991 or 1992 (Exhibit N).  As explained by Deputy Montgomery in a report 

dated December 8, 1994, he retrieved the index card and photograph from an employee of D & 

W after the items were found in the parking lot of the store (Exhibit O). 

45.  In addition, the defense recently discovered a report prepared by Investigator 

Kleist of the Oswego County Sheriff’s Office on May 16, 1995, which stated that while deputies 

were conducting inventory of the items found during the Allen search they discovered paperwork 
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that referred to Allen as a confidential informant.  The report makes specific reference to her as a 

confidential informant, a photograph of her, names and numbers, Sheriff Department card, 

paperwork with drug information, notes from the day of her abduction, and a 1993 personal 

planner (Exhibit P).  

46. This information concerning Allen’s status as a confidential informant was never 

turned over to Gary Thibodeau’s trial counsel and counsel did not learn of this information until 

June and July of 2014.  

47.  Additionally, it appears that the Sherriff’s department had Allen’s 1993 personal 

planner as part of her confidential informant file which was never disclosed.  Interestingly, the 

reports prepared by Deputy Van Patten indicate that Allen was signed up as an informant 

sometime in 1991 or 1992 (when she would have only been 15).  However, it appears her 

personal planner is dated 1993.   

48.  The significance of Allen’s status as a confidential informant is heightened by the 

fact that one of suspects, Michael Bohrer, recently volunteered that he heard about Heidi Allen’s 

confidential informant card being found in the parking lot (Exhibit G).  This is significant to 

motive because the fact that Allen’s confidential informant card was discovered in the D&W 

parking lot was never made public by the authorities.  Gary Thibodeau had no knowledge of this 

and it was never brought out at the trial or during the media coverage.  

49. Defense counsel recently contacted trial counsel for Gary Thibodeau, Judge 

Joseph Fahey, to inquire whether he ever knew about Heidi Allen being a confidential informant 

and to determine if he had ever been provided with a copy of the reports surrounding Allen’s 

history of being a confidential informant for the Oswego County Sheriff’s Office.  Judge Fahey 

had never heard about this information prior to our conversation, nor had he ever seen any report 

A.  95



22 

 

filed by the Oswego County Sheriff’s Office documenting Allen’s activity as an informant.  Had 

these documents been turned over to trial counsel, he would have demanded disclosure of those 

individuals named by Allen in her capacity as an informant (Exhibit Q).  Notwithstanding the 

fact that Heidi Allen’s CI file contained critical information in support of a motive for her 

disappearance, particularly since this information was dropped in the very parking lot where she 

worked and was abducted, it was never turned over to the defense. 

50. The jury was never presented with evidence that there were three possible 

suspects interviewed by Sheriff’s Deputies, because those reports were never disclosed to the 

defense. Defense counsel also recently discovered notes by Sheriff’s investigators that indicate 

Dan Barney was a “probable” suspect and interviewed on April 14, 1994 (Exhibit R1).  That 

same day, Barney was discarded as a possible suspect (Exhibit R).  However, the Oswego 

County Sheriff’s Office never produced a report detailing how or why Barney became a suspect.  

The defense was never provided with any report generated by the Oswego County Sheriff’s 

Office following their interviews of Westcott, Breckenridge, Barney, Bohrer, or Richard 

Murtaugh.  Ironically, four of five individuals who have now been implicated in Allen’s 

disappearance through the admissions of Steen to three persons: Tonya Priest, Jennifer Westcott, 

and Megan Shaw. 

51. The State’s failure to provide this critical Brady information, together with its 

fraudulent misrepresentations, are made painfully clear in a letter by then-Assistant District 

Attorney Donald Todd to trial counsel for Thibodeau, dated December 21, 1994.  In the letter, 

Todd explained that he provided Thibodeau the reports concerning the identities and follow-up 

investigation relative to each suspect in Allen’s disappearance.  After listing the types and forms 

of information, Todd provided an exhaustive list of individuals from whom law enforcement 
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authorities collected information.  This list included approximately 200 individuals, companies, 

associations, institutions, and agencies.  Conspicuously absent from this list is any mention of 

Dan Barney, James Steen, Roger Breckenridge, Michael Bohrer, Jennifer Westcott, or Richard 

Murtaugh (Exhibit X). 

52. The Brady violations on the part of the prosecution mandate a reversal of Gary 

Thibodeau’s conviction or, at minimum, that the Court hold an evidentiary hearing on these 

issues.  There is no question Gary Thibodeau was denied his right to a fair trial and the newly 

discovered evidence clearly establishes his actual innocence.   

53. Most recently, on July 25, 2014 Danielle Babcock contacted defense counsel and 

revealed that she worked for Bohrer in the past and he threatened to harm her in the same way he 

did Heidi Allen (Exhibit S).  Also newly discovered is information concerning admissions made 

by Bohrer to Tyler Hayes. Bohrer told Tyler Hayes in 2000 that he knew where Heidi Allen’s 

body was and he knew who was involved in the abduction.  Most troubling is the fact that Mr. 

Hayes immediately contacted 911 who put him in touch with a member of the Oswego County 

Sherriff’s Office.  Mr. Hayes spoke to the Sherriff’s Investigator and after providing him the 

information, but was never contacted again (Exhibit Z).  

54.  On July 25, 2014, defense counsel also received information from Joseph 

Mannino who stated that in 2011 he was housed with James Steen at the Oswego County Jail 

when Steen was awaiting his murder trial.  Steen told him that he was involved with “squashing” 

the van used in the abduction of Heidi Allen (Exhibit T).  

55. On July 26, 2014 Deborah Vecchio reached out to newspaper reporter John 

O’Brien via email to let him know there is a cabin in the woods off of Rice Road down the street 

from where she lives. John O’Brien reached out to Richard Haumann, investigator for the 
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Federal Public Defender Office and they went to the site on July 27, 2014 (Exhibit Y).  This 

cabin was located across the street from 68 Rice Road where Jennifer Westcott lived in April, 

1994.   They met with the owner of the property’s son and walked to the location of the cabin.  

When they arrived it was readily apparent that someone had recently been digging in the area.  

There was debris which had been placed on the green foliage and fresh footprints in the dirt. 

Defense Counsel Lisa Peebles contacted District Attorney Gregg Oakes and he met her at the 

site. Richard Haumann and John O’Brien called the Oswego County Sheriff’s Department and 

the New York State Police (Exhibit Y).   

56. The District Attorney eventually contacted Oswego County Sheriff’s investigators 

who arrived at the scene 2 ½ hours later and indicated they would secure the site.  On July 28, 

2014 defense counsel was notified that cadaver dogs alerted to an area at the site and were very 

active in one particular spot.  Based upon the reactions of the dogs, the District Attorney 

contacted the Onondaga County Medical Examiner to conduct a forensic investigation and 

archeological dig of the area.   

57. Deborah Vecchio stated that her son built this elaborate cabin in 1991 when he 

was 15 years old and further stated when she saw Michael Bohrer at his computer shop he would 

frequently joke with her about her son’s cabin (Exhibit U).  In addition, she stated that her father, 

Walter Rice, rented the trailer to the Westcott family in 1994 which was on the property he 

owned at 68 Rice Road.  Vecchio specifically recalled Jennifer Westcott living at the trailer 

because she repeatedly added members to her family, including her boyfriend.   Vecchio stated 

that she recalled her father being upset with Westcott and had the family move out when he 

returned from Florida (Exhibit U). 
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WHEREFORE, for these reasons stated herein and in the annexed affidavits, exhibits,

and the legal basis outlined in the accompanying Memorandum of Law, this Court is urged to

reverse Gary Thibodeau’ s conviction.

Dated: SyTacuse. New York

Randi Juda Bianco, Esq.
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COUNTY COURT OF THE STATE OF NEW YORK 

COUNTY OF OSWEGO: CRIMINAL TERM 

 

 

THE PEOPLE OF THE STATE OF NEW YORK 

 

    Plaintiff,   

           

  -vs-      MEMORANDUM OF LAW 

        Indictment No. 94-161 

 

GARY J. THIBODEAU,  

 

    Defendant. 

 

  

 

MEMORANDUM OF LAW 

 

 As established in the annexed affirmation of defense counsel, Randi Juda Bianco, Esq., 

and numerous attached exhibits, Gary Thibodeau (“Thibodeau” or “defendant”) moves this Court 

for an Order, pursuant to New York State Criminal Procedure Law § 440.10(1)(b), (g), (h), 

vacating the judgment of conviction of defendant, entered on the 7th day of August, 1995, 

convicting him of Kidnapping in the First Degree, in violation of New York State Penal Law § 

135.25 after a jury trial, specifically: 

 1. Because, pursuant to CPL 440.10(1)(g), Gary Thibodeau will likely receive a 

more favorable verdict if the following newly discovered evidence is introduced at a new trial: 

(a) James Steen’s admissions to Tonya Priest and Megan Shaw in which he confessed to acting 

together with Roger Breckenridge and Michael Bohrer in abducting Heidi Allen, killing her, and 

disposing of her body; (b) Jennifer Wescott’s admission that Heidi Allen was brought to her 

house by Steen, Breckenridge, and Bohrer after she was abducted by them, that she helped 

dispose of the vehicle used to abduct Allen, that she has been reluctant to come forward for fear 

of reprisal, and that she recently attempted to persuade a witness not to confirm that she lived 
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near Allen’s corpse and that she went to Florida with Breckenridge following Allen’s abduction; 

(c) after news reports about the admissions of Steen and Wescott were made public, evidence 

that a cabin as described in Steen’s confession and located across the street from Wescott’s 

former residence on Rice Road had been recently disturbed after a witness saw two individuals 

walking around the location and that a cadaver dog subsequently alerted to a particular area in 

the cabin; (d) evidence that Michael Bohrer threatened to harm an individual “like he did Heidi 

Allen,” that he had boasted about his role in Allen’s abduction, and that he Allen’s confidential 

informant file was found in the D&W parking lot even though the fact was never made public; 

(e) admissions by James Steen that he participated in the destruction of a van used to abduct 

Allen; and (f) suppressed police reports indicating that Allen worked as a drug informant, that 

she provided information concerning the distribution of drugs, and that her status as an informant 

was not kept confidential and was known to some members of the public, including Michael 

Bohrer; and because the fact that Gary Thibodeau is actually innocent offends both the State and 

Federal Constitutions.   

 2. Because, pursuant to CPL 440.10(1)(b), (h), the State obtained Thibodeau’s 

conviction through fraud and misrepresentations by intentionally withholding and contradicting 

at trial the following exculpatory and impeachment material, as defined by Brady v. Maryland, 

373 U.S. 83 (1963), in violation of Art. I, § 6 of the New York State Constitution and the Fifth 

and Fourteenth Amendments of the United States Constitution: (a) police reports indicating that 

Heidi Allen worked as a drug informant and that her status as an informant was not kept 

confidential and was known to some members of the public; (b) police reports identifying the 

individuals against whom Allen cooperated and the information she provided; (c) police reports 

establishing why another individual, Dan Barney, who new evidence establishes had a 
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connection to Allen’s disappearance, was initially considered a “probable suspect” and why 

suspicion about his involvement was dispelled; (d) reports indicating that Oswego County 

Sheriff’s Officers questioned and raided the home of Roger Breckenridge; and (e) reports 

indicating that Sheriff’s Officers interviewed Michael Bohrer, Jennifer Wescott, Roger 

Breckenridge, and Richard Murtaugh, each of whom have been recently implicated by newly 

discovered evidence.   

POINT ONE 

 

NEWLY DISCOVERED EVIDENCE ESTABLISHES GARY 

THIBODEAU’S ACTUAL INNOCENCE AND ITS ADMISSION AT A 

NEW TRIAL WOULD LIKELY RESULT IN A MORE FAVORABLE 

VERDICT.   

 

 Recently discovered evidence exonerates Gary Thibodeau and squarely places 

responsibility for Allen’s abduction on several other individuals.  The newly discovered evidence 

underlying this motion was first discovered by the defendant almost 20 years following the jury’s 

verdict. Since James Steen’s admission that he acted together with Roger Breckenridge and 

Michael Bohrer to abduct, kill, and dispose of Heidi Allen was first disclosed to Thibodeau in 

2013, an independent investigation has uncovered additional evidence that corroborates Steen’s 

admissions and fully dispels any lingering suspicion connecting Thibodeau to Allen’s abduction.  

In light of the overwhelming nature of the exculpatory evidence recently uncovered, this Court 

should grant Gary Thibodeau’s motion pursuant to CPL 440.10(1)(g) and vacate the judgment.  

Furthermore, because the newly discovered evidence firmly establishes Thibodeau’s actual 

innocence, this Court should also vacate his conviction as violative of the State and Federal 

Constitutions.    

 In relevant part, CPL 440.10 provides the following: 
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1. At any time after the entry of a judgment, the court in which it was entered 

 may, upon motion of the defendant, vacate such judgment upon the 

 ground that:  

 

* * * * 

 

(g)  New evidence has been discovered since the entry of a 

 judgment based upon a verdict of guilty after trial, which could 

 not have been produced by the defendant at the trial  even with due 

 diligence on his part and which is of such character as to create 

 a probability that had such evidence been received at the trial the 

 verdict would have been more favorable to the defendant; 

 provided that a motion based  upon such ground must be made with 

 due diligence after the discovery of such alleged new evidence. . . . 

 

As explained by the Fourth Department, the new evidence brought in a motion under CPL 

440.10(1)(g) must satisfy the following six criteria: (1) it must be such as will probably change 

the result if a new trial is granted; (2) it must have been discovered since the trial; (3) it must be 

such as could not have been discovered before trial by the exercise of due diligence; (4) it must 

be material to the issue; (5) it must not be cumulative; and (6) it must not be merely impeaching 

or contradictory to the former evidence.  See People v. Smith, 968 N.Y.S.2d 786, 788 (4th Dept. 

2013 (citing People v. Madison, 964 N.Y.S.2d 820 (4th Dept. 2013)).     

 The newly discovered evidence amply satisfies each of these criteria.  As explained 

above, a defendant must first demonstrate that the evidence will produce a more favorable result 

if a new trial is granted.  A reviewing court must make its final decision based upon the likely 

cumulative effect of the new evidence had it been presented at trial.  See People v. McFarland, 

969 N.Y.S.2d 295, 296 (4th Dept. 2013) (quoting People v. Deacon, 946 N.Y.S.2d 613 (2d Dept. 

2012)).  Alternatively stated, a court must determine whether it is likely that a defendant would 

gain a more favorable verdict were all of the newly discovered evidence introduced at a new 

trial.    
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 Even without the newly discovered evidence, the case presented against Gary Thibodeau 

left much to be desired.  The prosecution’s theory of the case was that the defendant and his 

brother, Richard Thibodeau, were jointly involved in Heidi Allen’s abduction and, acting in 

concert with each other, each intentionally aided the other. See Indictment 94-161. However, the 

State was unable to present a viable motive to explain why either Thibodeau would abduct and 

kill Allen.  Thus, while Gary Thibodeau went to trial before a jury on May 22, 1995 and was 

convicted, his brother Richard proceeded to trial in September of 1995 and was acquitted.  This 

fact alone underscores the relative weakness of the evidence against the defendant.1   

 More specifically, the State was unable to place Gary Thibodeau at the D&W the 

morning of Allen’s abduction through any physical evidence, direct admissions, or eyewitness 

accounts.  Nor did the State’s similar evidence put Thibodeau and Allen together at any time 

after she went missing.  At best, the evidence tended to demonstrate that Richard Thibodeau, the 

defendant’s brother, drove his van to the D&W, where he purchased two packs of cigarettes at 

7:42 a.m.  Additional evidence indicated that he moved his van closer to the front doors of the 

store after making that purchase.  In his various accounts, Christopher Bivens claimed to had left 

his house in Oswego at either 7:30 a.m. or between 8:00 and 8:30 a.m., to have driven east on 

Route 104 past the D&W at a speed of at least 30 (and as many as 45) miles per hour,2 and to 

have seen either a blue Chevy or Dodge van (that either did or did not belong to Richard 

Thibodeau) or a pickup truck in the parking lot of the store, near individuals who were either 

1 Indeed, the only relevant difference between the evidence presented at the two trials was the State’s introduction of 

the testimony from two jailhouse informants, Robert Baldasaro and James McDonald, during Gary Thibodeau’s 

trial.  While each informant recounted Thibodeau making suspicious remarks, neither one testified that Thibodeau 

outright confessed to killing Allen.   

 
2 The D&W store was located at the northwest corner of Routes 104 and 104B.  Additionally, the store was set back 

some distance from Route 104.  Therefore, Bivens had to look past the westbound lane and across the driveway and 

pump stations to the front of the store.   
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merely arguing or who were actively abducting Allen with one strong and husky white male 

restraining a white female (who he once claimed to know was Heidi Allen and at other times 

claimed merely to believe could have been Allen) in a bear hug as another strong, husky white 

male stood nearby (T. 1287-1345).  Another witness, Nancy Fabian, recalled seeing a van 

following closely behind her car at approximately 7:45 a.m. at the intersections of Routes 104 

and 3,3 and that the van was driving erratically as the driver appeared to struggle with something 

inside (T. 1728-1731).  Though initially describing this van as blue (T. 1754), she testified at trial 

that the van belonged to Thibodeau and was white.4  To this evidence the State added what can 

fairly be described as conflicting testimony with questionable probative value concerning the 

location and movements of Richard Thibodeau’s van on the morning of Allen’s disappearance.  

Finally, the State asked the jury to consider the testimony of two jailhouse informants, Robert 

Baldasaro and James McDonald, who testified that Thibodeau admitted he occasionally used 

drugs with Allen, that she was upset because she felt “Gary was going to try to screw her about 

something” and “get [Allen] in some kind of trouble,” that Allen had been bludgeoned to death 

with Thibodeau’s shovel, and that investigators would never find her body (T. 1544, 1637, 1666, 

1669).          

 While Thibodeau’s trial counsel did well to undermine the credibility and accuracy of the 

evidence offered by the State’s critical witnesses (Bivens, Fabian, Baldasaro and McDonald), he 

was unable to offer an alternative theory of the case.  Indeed, during his opening and closing 

statements, defense counsel focused on attacking the veracity of the eyewitness accounts and the 

testimony provided by the two jailhouse informants, as well as highlighting the lack of a credible 

3   This intersection lies five miles from the D&W store.   
4  In attempting to determine what vehicle Fabian saw that morning, law enforcement officers showed her only 

Richard Thibodeau’s van two months after Allen’s abduction, and more than one month after the brothers were 

arrested (T. 1755). 
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motive to explain Thibodeau’s claimed involvement.  Although this defense raised considerable 

doubt as to Thibodeau’s involvement, it could not answer one very important question: if not 

Gary and Richard Thibodeau, then who abducted Heidi Allen?5  The newly discovered evidence 

squarely answers that question. 

 The recently discovered evidence provides both the identity of Allen’s actual abductors 

and a motive for the crime.  Through Tonya Priest and Megan Shaw, James Steen admitted that 

together with Roger Breckenridge and Michael Bohrer, he abducted Heidi Allen, killed her, and 

disposed of her body.  Exhibits A, B, I, V (Affidavits and statements of Tonya Priest and Megan 

Shaw).  Though perhaps not a witness to the actual abduction, murder, or disposal of Allen, 

Wescott admitted in a secretly recorded phone conversation that Allen was abducted by Steen, 

Breckenridge, and Bohrer, and brought to Wescott’s residence on Rice Road in Mexico, New 

York.  Exhibits C, C1 (Audio recording and transcript of phone conversation between Wescott 

and Priest). Wescott also confirmed that she and Breckenridge later disposed of the van prior to 

relocating to Florida.  Id. Although Wescott denied having any knowledge of Allen’s 

disappearance when questioned by Investigator Pietroski (Exhibits D, E (Video recording and 

transcript of Wescott police interview)), she subsequently explained in a private Facebook 

communication that she refused to come forward and reveal her knowledge because she is “not 

going to be the next one dead for running [her] mouth off!!!” nor “the next one dead in a box in 

the woods.”  Exhibit K1 (First Robinson-Wescott Facebook correspondence).  More recently, 

Wescott used a private Facebook communication to implore Carl Robinson not to confirm that 

she lived on Rice Road at the time of Allen’s abduction nor that she traveled to Florida with 

5 This is not to suggest that defense counsel had an obligation to answer that question.  The point is made to stress 

that together with effective cross-examination of the kind provided by Thibodeau’s trial counsel, the newly 

discovered evidence will likely change the outcome at a new trial.   
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Breckenridge shortly after the crime.  Exhibit L (Second Robinson-Wescott Facebook 

correspondence). 

 The motive explaining Allen’s abduction is also found in the newly discovered evidence.  

As the prosecution acknowledged at Thibodeau’s original trial, the State lacked a motive to 

adequately explain why Richard and Gary Thibodeau would abduct Allen.  In contrast, the newly 

discovered evidence reveals why three other individuals committed the crime.   

 Though the fact was never disclosed to Thibodeau’s counsel, Heidi Allen worked as a 

confidential informant with the Oswego County Sheriff’s Office in the early 1990s.  As 

explained by Sergeant Lortie in a report dated April 27, 1994 (nearly four weeks after Allen’s 

disappearance), Allen began working as a confidential informant with the ACT TEAM in 1991 

or 1992.  Exhibit M (Lortie report).  When Allen was signed up as an informant, officers placed 

her pedigree information, a codename, and Deputy Van Patten’s name on an index card, which 

was kept together with a photograph of Allen.  Exhibit N (Van Patten report).  In a report dated 

December 8, 1994, Deputy Van Patten recalled dropping the index card and accompanying 

photograph in the parking lot while using a payphone outside the D&W store in 1991 or 1992.  

Id. As recalled by Deputy Montgomery in a report dated December 8, 1994, he retrieved the 

index card and photograph from an employee of D&W after the items were found in the parking 

lot of the store.  Exhibit 0 (Montgomery report).  Finally, in a report dated May 16, 1995, 

Investigator Kleist described that “while making an inventory of items that were recovered 

during the area searches of the Heidi Allen Abduction,” he “found paperwork that referred to her 

as a confidential informant, a photograph of her, names + numbers, a Sheriff’s Dept. card, and 

paperwork with drug information, also notes from day of abduction and a 1993 personal 

planner.”  Exhibit P (Kleist report).  None of this information was ever disclosed to defense 
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counsel prior to or during trial.  In fact, Thibodeau and defense counsel did not learn of this 

information until June and July of 2014.  

 Allen’s abduction by Steen, Breckenridge, and Borher based on her cooperation with law 

enforcement is also corroborated by the newly discovered evidence revealed through Priest, 

Shaw, and Wescott.  As Steen admitted to Priest, he and his confederates abducted Allen to 

prevent her from sharing drug information with authorities.  Exhibit A (Priest statement). In the 

recorded phone conversation with Priest, Wescott admitted that Allen’s abduction related to 

cocaine.  Exhibits C, C1 (Audio recording and transcript of phone conversation between Wescott 

and Priest).  More recently, Wescott intimated that Allen was killed in an effort to silence her 

and prevent her from “running [her] mouth off.”  Exhibit L (Second Wescott-Robinson Facebook 

correspondence).     

 An independent investigation has revealed yet additional evidence to corroborate the 

admissions of Steen and Wescott.  For example, defense counsel recently learned through 

Deborah Vecchio that two individuals were walking around the site of a cabin located across the 

street from Jennifer Wescott’s former residence on Rice Road.6  Exhibit U (Vecchio affidavit).  

Given its location, vintage, and condition, the discovered cabin fits the description of a cabin 

used by Steen to dispose of Allen’s body.  Exhibit A (Priest statement).  The next day, an 

investigation revealed that the cabin had been recently disturbed.  Exhibit Y (Haumann 

affidavit).  A cadaver dog brought by local authorities to the site on Monday, July 29, 2014 

strongly alerted to a particular section of the cabin.  See Bianco Affirmation ¶ 56.  After news of 

the discovery of the cabin was made public, Wescott reached out to Carl Robinson to implore 

him not to confirm that she lived on Rice Road nor that she traveled to Florida immediately 

following Allen’s abduction.  Exhibit L (Second Wescott-Robinson Facebook correspondence).   

6 Vecchio also confirmed that Wescott formerly resided on Rice Road.  Exhibit U (Vecchio affidavit). 
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 In addition to new evidence about the cabin, Danielle Babcock recently shared with 

defense counsel the fact that when she worked with Michael Bohrer, he threatened to harm her 

the same way he did Heidi Allen.  Exhibit S (Babcock affidavit).  As explained by Tyler Hayes, 

Bohrer also boasted in 2000 about knowing who was responsible for Allen’s abduction and 

where her body was located.  Exhibit Z (Hayes affidavit).  Curiously, defense counsel recently 

learned that Michael Bohrer also knew that Allen’s drug informant file was discovered in the 

D&W parking lot, even though the fact was never publicly revealed.  Finally, on July 25, 2014, 

defense counsel received information from Joseph Mannino, who stated that in 2011 he was 

housed with James Steen at the Oswego County Jail when Steen was awaiting his murder trial.  

Steen told him that he was involved with “squashing” the van used in the abduction of Heidi 

Allen.  Exhibit T (Mannino affidavit).        

 Nothing about the state’s case, save perhaps the inherently suspect testimony of the two 

jailhouse informants, conflicts with the newly discovered evidence.  Indeed, a prosecution theory 

based on this new evidence tends to make the most relevant eyewitness testimony offered at trial 

more plausible.  The trial testimony of neither Christopher Bivens nor Nancy Fabian matched 

their respective initial reports to law enforcement officers.  Among other inconsistencies, 

Christopher Bivens initially reported observing a blue van or pickup truck in the parking lot of 

the D&W store, and Nancy Fabian initially recalled being followed by a blue van.  Richard 

Thibobeau’s van was white.  Furthermore, neither Bivens nor Fabian could identify any of the 

relevant individuals connected to their respective observations.  What is more, although John 

Swenszkowski told investigators that he saw Richard Thibodeau get out of the driver’s side door 

of his van at the D&W store, Nancy Fabian claimed to have seen someone other than Richard 

Thibodeau driving his van later that morning.  The conflicting nature of this critical eyewitness 
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testimony suggests that someone other than Richard and Gary Thibodeau abducted Allen.  The 

newly discovered evidence helps resolve this conflict and confirms that Allen was abducted by 

three other individuals and not the defendant. 

 The newly discovered evidence also comfortably satisfies the remaining criteria.  First, it 

almost goes without saying that each of the new items of evidence was discovered after 

Thibodeau’s trial.  The defendant’s jury trial concluded on June 19, 1995.  He first learned that 

new evidence indicated three previously unknown and unsuspected individuals (to the defense) 

were responsible for Heidi’s abduction in June of 2013.  Since that time, defense counsel has 

been pursuing leads developed through the disclosures of James Steen, Tonya Priest, Megan 

Shaw, and Jennifer Wescott.  In June of 2014, defense counsel located Richard Thibodeau’s trial 

file and discovered previously undisclosed evidence establishing that Heidi Allen worked as a 

drug informant, provided information to authorities, and that her status as an informant was not 

kept confidential and was known by members of the public.  In July of 2014, defense counsel 

learned that Jennifer Wescott informed Carl Robinson in a private Facebook exchange that she 

had not told law enforcement authorities about her knowledge concerning Allen’s disappearance 

because she feared retaliation.  Defense counsel also only recently learned Michael Bohrer knew 

that Heidi Allen was a drug informant and that her informant profile was found in the D&W 

store.  Most recently, defense counsel learned that an abandoned cabin situated across the street 

from Wescott’s residence at the time of Allen’s abduction, and fitting the description of the cabin 

referred to in Steen’s admissions, was likely disturbed over the weekend of July 26, 2014, and 

that after news of that disturbance was made public, Wescott contacted Carl Robinson to implore 

him not to confirm that she lived on Rice Road at the time of Allen’s abduction and that she went 

to Florida together with Roger Breckenridge shortly after Allen disappeared.  Likewise, the fact 
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that Michael Bohrer threatened to harm an employee like he did Allen, together with information 

that Steen participated in destroying the van used to abduct Allen were also only revealed to 

defense counsel in late July of 2014.   

 Second, the new evidence could not have been discovered before trial with the exercise 

of due diligence.  For purposes of discussing the diligence requirement, the newly discovered 

evidence can be divided into two categories: (1) evidence connected to James Steen’s 

admissions; and (2) evidence withheld by the State.  Concerning the first category, James Steen 

did not admit his involvement in Allen’s abduction until 2006.  Tonya Priest, one of the 

individuals to whom Steen confessed, did not disclose the fact or details of Steen’s admissions 

until 2013.  The same is true of Megan Shaw, who also heard Steen’s admission in 2006 and did 

not reveal that fact until 2013.  Likewise, Jennifer Wescott did not make her involvement known 

until 2013, and did not confirm the reasons for her lack of candor concerning her involvement 

until July of 2014.  Danielle Babcock did not disclose Michael Bohrer’s threats to “do her like 

[he] did Heidi” until July 25, 2014.  Joseph Maninno also only revealed to defense counsel that 

he overheard Steen confess his involvement in destroying the van used to abduct Allen on July 

25, 2014.  Defense counsel also only recently learned of the cabin located across the street from 

Wescott’s former residence on Rice Road, that the condition of the cabin had been disturbed, and 

that a cadaver dog had strongly alerted to a particular area of the cabin.  Because defense counsel 

was unaware of the existence of any of these individuals prior to trial and because all of this 

evidence flows directly from Steen’s admissions, no amount of diligence could have led defense 

counsel to this evidence prior to trial.   

 The same is true with respect to the evidence falling within the second category — 

evidence withheld by the state.  Gary Thibodeau and his counsel only learned in June of 2014 
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that Heidi Allen worked as a drug informant and that her status as an informant was not kept 

confidential, but was known to members of the public.  As this information was intentionally 

suppressed by the State, no amount of diligence could have led to its discovery.  The State’s 

suppression of reports relating to police questioning Dan Barney, Michael Bohrer, Jennifer 

Wescott, and Richard Murtaugh prior to Thibodeau’s trial prevented defense counsel from 

learning this fact through any amount of diligence.  The same is true of the State’s intentional 

failure to disclose reports relating to police questioning of Roger Breckenridge and the fact that 

his residence was searched prior trial.   

 Third, each item of newly discovered evidence is material to the issue of Thibodeau’s 

guilt.  The newly discovered evidence establishes an alternative theory to explain Heidi Allen’s 

abduction—one that exonerates Thibodeau and squarely implicates at least three other 

individuals in the abduction of Allen.  It would be difficult to see how evidence could be more 

material.      

 Fourth, the newly discovered evidence is not cumulative.  As already noted, in the 

absence of an alternative theory to explain Allen’s abduction, defense counsel at trial was left to 

highlight reasonable doubt in the State’s case.  If the newly discovered evidence were introduced 

at a new trial, counsel for Thibodeau would be able to present an alternative theory of the case 

for the first time.   

 Fifth, the new evidence does not merely impeach or contradict the evidence offered at 

trial.  As previously noted, the recently discovered evidence presents a wholly new theory of the 

case that exonerates Thibodeau and places responsibility on at least three individuals who were 

never mentioned at the original trial.   
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 Finally, defense counsel has exercised due diligence in bringing the instant motion.  

Although defense counsel first became aware of Steen’s admissions in 2013, an independent 

investigation was required to collect additional information to corroborate the admission.  That 

independent investigation has just concluded.  Accordingly, this Court should find defense 

counsel exercised the requisite diligence in waiting until the completion of an independent 

investigation before filing the instant motion.  See People v. Tankleff, 848 N.Y.S.2d 286 (2d 

Dept. 2007) (“The defendant’s investigation resulted in a body of new evidence which required 

time to accumulate. He should not be penalized for waiting to amass all of the new evidence and 

then presenting it cumulatively to the County Court. Such conduct avoided separate motions 

upon the discovery of each witness, obviated the squandering of resources, and preserved 

judicial economy.”).   

 For all of these reasons, this Court should grant Thibodeau’s motion pursuant to New 

York Criminal Procedure Law § 440.10(1)(g) and vacate the judgment.   

POINT TWO 

 

NEWLY DISCOVERED EVIDENCE ESTABLISHES THAT THE 

PROSECUTION SECURED THIBODEAU’S CONVICTION THROUGH 

FRAUD AND MISREPRESENTATIONS AND BY WITHHOLDING 

BRADY MATERIAL THAT WOULD HAVE PROVIDED AN 

ALTERNATIVE THEORY OF THE CASE, DISCLOSED 

INVESTIGATIVE LEADS, AND DISCRETED THE POLICE 

INVESTIGATION. 

 

 Since the discovery of James Steen’s admissions, which were corroborated by Tonya 

Priest, Megan Shaw, and Jennifer Wescott, an independent investigation has revealed that the 

prosecution secured Thibodeau’s conviction through fraud and misrepresentations, in violation 

of CPL 440.10(1)(b), and that Brady material was kept from the defense that may have led to 

locating the actual suspects and provided the defense with an alternative theory of culpability, in 
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violation of CPL 440.10(1)(h). At the very least, the undisclosed Brady material, together with 

the absence of the State’s fraud and misrepresentations, would have undermined the case against 

Gary Thibodeau and discredited the caliber of the investigation, thereby raising a reasonable 

doubt as to Thibodeau’s guilt.   

The Due Process Clauses of the Federal and State Constitutions both guarantee a criminal 

defendant the right to discover favorable evidence in the prosecution’s possession material to 

guilt or punishment.  See Brady v. Maryland, 373 U.S. 83, 87–88 (1963); People v. Bryce, 88 

N.Y.2d 124, 128 (1996).  Under Brady and its progeny, state as well as federal prosecutors must 

turn over exculpatory and impeachment evidence, whether or not requested by the defense, 

where the evidence is material either to guilt or to punishment.  See, e.g., Strickler v. Greene, 527 

U.S. 263 (1999); United States v. Bagley, 473 U.S. 667, 676, 682 (1985).  The Brady rule also 

encompasses evidence known only to the police. “In order to comply with Brady, therefore, ‘the 

individual prosecutor has a duty to learn of any favorable evidence known to the others acting on 

the government’s behalf in this case, including the police.’”  Id. at 1948 (quoting Kyles v. 

Whitley, 514 U.S. 419, 437 (1995)). 

To establish a Brady violation, the proponent must show that (1) the evidence is 

favorable to the defendant because it is either exculpatory or impeaching in nature; (2) the 

evidence was suppressed by the prosecution; and (3) the suppressed evidence was material.  See 

Strickler, 527 U.S. at 281–282.   

The Supreme Court has emphasized four aspects of materiality.  First, materiality does 

not require a defendant to demonstrate by a preponderance of the evidence that the undisclosed 

evidence would result in a more favorable verdict, only that a more favorable verdict is 

reasonably likely.  Kyles, 514 U.S. at 434.  Second, a defendant does not need to demonstrate 
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that “after discounting inculpatory evidence in light of the undisclosed evidence, there would not 

have been enough left to convict.”  Id. at 434-35.  Third, once a Brady violation is established, a 

reviewing court is not required to apply a harmless-error analysis.  Id. at 435.  Finally, the 

materiality of the undisclosed evidence must be evaluated collectively, “not item by item.”  Id. at 

436.   

In New York, unlike in federal court, where a defendant makes a specific request for a 

document, the materiality element is demonstrated if the proponent merely establishes a 

“reasonable possibility” that it would have changed the result of the proceedings.  See People v. 

Vilardi, 76 N.Y.2d 67, 77 (1990).  Absent a specific request by a defendant for the document, 

materiality can only be demonstrated by a showing that there is a “reasonable probability” that it 

would have changed the outcome of the proceedings.  See Bryce, 88 N.Y.2d at 128; People v. 

Hunter, 11 N.Y.3d 1, 5 (2008).  Because trial counsel made a specific request for any and all 

Brady material, this Court should review Thibodeau’s claim under a reasonable possibility 

standard.  Exhibit Q (Fahey Affidavit).  Even if a reasonable probability standard is employed, 

however, the suppressed evidence is still material.   

 A review of information recently discovered by counsel for Gary Thibodeau reveals that 

the prosecution failed to disclose police reports and statements to the defendant indicating that 

Heidi Allen was a drug informant, that she provided information concerning the distribution of 

drugs in the New Haven area, and that her status as an informant was not kept confidential, but 

was known by some members of the public.  An independent investigation has also revealed that 

the prosecution mislead defense counsel by suppressing reports and statements made by the 

following individuals:  Jennifer Wescott, Dan Barney, Michael Bohrer, Roger Breckenridge, and 

Richard Murtaugh. Newly discovered evidence indicates that each of these individuals possessed 
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information concerning Allen’s abduction.  Furthermore, law enforcement officials failed to 

disclose the fact that Tyler Hayes contacted authorities in 2000 to inform them that Bohrer 

boasted about knowing who was responsible for Allen’s abduction and where her body was 

located.  Exhibit Z (Hayes affidavit). Taken together, this evidence was material to the defense 

because it pointed to both (1) the individuals who actually orchestrated and carried out Allen’s 

abduction, and (2) an entirely different and undisclosed motive for the kidnaping of Allen than 

the one offered to the jury by the State at trial.  

 The importance to the defense of information concerning Heidi Allen’s status and 

participation as a drug informant cannot be overstated.  As mentioned above, the prosecution’s 

suppression of critical evidence left trial counsel merely to challenge the veracity of the State’s 

witnesses.  While counsel did well to raise considerable doubt concerning Thibodeau’s alleged 

involvement, he could not present the jury with an alternative explanation for Allen’s 

disappearance.  This was directly owing to the prosecution’s failure to disclose critical evidence.  

The evidence concerning Allen’s participation as a drug informant, together with the facts that 

her status as an informant was known by some members of the public and that the police initially 

considered Dan Barney a probable suspect, would have provided a credible alternative 

explanation and thus likely changed the outcome of trial.  See, e.g., Mendez v. Artuz, 2000 WL 

722613 (S.D.N.Y. 2000) (finding Brady violation based on prosecution’s failure to disclose 

evidence supporting alternative theory and motivation of crime).  See also United States v. 

Manning, 56 F.3d 1188, 1198 (9th Cir.1995) (“report was potentially exculpatory, because it 

identified an alternative suspect”); Bowen v. Maynard, 799 F.2d 593, 600–601, 610–613 (10th 

Cir.) (defendant had a right to Brady information that victim was killed “because he had ‘ripped 

off’ ... the reputed head of organized crime in Charleston, South Carolina, . . . that the hit man 
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had come from Charleston,” and that “South Carolina authorities considered [alternative suspect] 

the prime suspect in [victim's] murder”), cert. denied, 479 U.S. 962 (1986); Jarrell v. Balkcom, 

735 F.2d 1242, 1258 (11th Cir. 1984) (“Brady requires the prosecution to produce evidence that 

someone else may have committed the crime.”), cert. denied, 471 U.S. 1103 (1985); Joseph v. 

Whitley, Civ. A. No. 92–2335, 1992 WL 345112 at *3 (E.D.La. Nov. 5, 1992) (“The identity of 

other possible suspects, if withheld from the defense, may give rise to a successful Brady 

claim.”), aff'd, 12 F.3d 1097 (5th Cir.1993), cert. denied, 511 U.S. 1039 (1994); United States v. 

Stifel, 594 F.Supp. 1525, 1541 (N.D.Ohio 1984) (“The identity of the bomb sender was a 

question for the jury, and defendant should have been apprised of evidence showing that 

someone other than himself had equal motive, access to materials, and other surrounding 

circumstances implicating him as the guilty party. The burden on the defendant for purposes of 

this case is only to show that the prosecution's suppressed evidence could have created a 

reasonable doubt. In terms of the [alternative suspect] evidence, defendant need not prove that 

[alternative suspect] committed the crime, but only that the evidence against [alternative suspect] 

raised a reasonable doubt as to [defendant's] guilt.”); People v. Robinson, 520 N.Y.S .2d 415, 

416 (2d Dep't 1987) (“[I]t was established that during the investigation of the crimes of which 

the defendants stand convicted, the police obtained a statement from a certain individual who 

directly implicated three men other than the defendants as the perpetrators. Even if the 

prosecution had valid reasons to consider this witness to be unreliable, it should nonetheless have 

provided the defense with this important exculpatory information which was clearly Brady 

material.”); People v. Lumpkins, 533 N.Y.S.2d 792, 797 (Sup.Ct. Kings Co.1988) (defendant 

entitled to information that witness called police and told them two other men killed victim).   
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 The suppressed evidence would have also directly contradicted the inherently suspect 

testimony of the two jailhouse informants.7  Recall that these two witnesses testified Gary 

Thibodeau allegedly made suspicious statements to them while they were detained together in 

Worchester, Massachusetts.  According to the two jailhouse informants, Baldasaro and 

McDonald, Thibodeau allegedly told them Allen was upset with him because she believed he 

was “going to try to screw her about something” and “get [Allen] in some kind of trouble” (T. 

1630, 1637).  The suppressed evidence concerning Allen’s status as an informant stands in direct 

contrast to Thibodeau’s supposed admissions to the two jailhouse informants.  In particular, the 

fact that Allen was a drug informant renders ridiculous any claim by the jailhouse informants 

that she was upset that Thibodeau was going to “screw her about something” and get her “in 

some kind of trouble” (T. 1630, 1637).  Therefore, had the prosecution satisfied its Brady 

obligation, trial counsel for Thibodeau could have further undermined the credibility of the two 

jailhouse informants and altered the outcome of the case.  

 At the very least, the reports concerning Allen’s status as a drug informant, together with 

reports concerning the police questioning of Dan Barney, Jennifer Wescott, Roger Breckenridge, 

Michael Bohrer, and Richard Murtaugh would have provided important investigatory leads to the 

defense and, therefore, should have been disclosed.  The jury was never presented with evidence 

that there were three possible suspects (Dan Barney, Roger Breckenridge, and Michael Bohrer) 

interviewed by Sheriff’s Deputies, because those reports were never disclosed to the defense.  

Even more egregiously, the prosecution misled trial counsel by purporting to provide an 

exhaustive list containing approximately 200 individuals, companies, associations, institutions, 

7 That the two jailhouse informants did not testify at Richard Thibodeau’s trial, and, consequently, a motive 

contained in their testimony was not introduced at his trial likely explains why the prosecution disclosed reports 

concerning Allen’s status as a drug informant to counsel for Richard Thibodeau, but not Gary Thibodeau. 
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and agencies who provided information or assistance and were questioned about Allen’s 

disappearance.  Conspicuously absent from that list were Dan Barney, James Steen, Roger 

Breckenridge, Michael Bohrer, Jennifer Wescott, or Richard Murtaugh.  It would appear, then, 

that the State intentionally suppressed these reports to divert trial counsel’s attention and to 

prevent him from uncovering an alternative theory and motive for Allen’s abduction.   

  Significantly, the notes drafted by Sheriff’s investigators early during the initial 

investigation indicate that Dan Barney was considered a “probable suspect” and interviewed on 

April 14, 1994.  Exhibit R1 (Police notes).  That same day, Barney was discarded as a suspect.  

However, the Oswego County Sheriff’s Department never produced a report detailing how or 

why Barney became a suspect, nor did they ever produce a report detailing their interview of 

Barney.  Curiously, the very same day Dan Barney was discarded as a probable suspect, Gary 

Thibodeau became a “possible suspect.”   Exhibit R (Wheeler notes).  The defense was never 

provided with any report to explain this dramatic switch.  Furthermore, trial counsel was never 

given a report generated by the Oswego County Sheriff’s Office following their interviews of 

Wescott, Breckenridge, Bohrer and Murtaugh.  Exhibit Q (Fahey affidavit).  Of further 

significance, defense counsel learned in June of 2013 that Roger Breckenridge’s residence was 

searched prior to Thibodeau’s trial, but this fact was never disclosed to trial counsel.  Id.  Had 

trial counsel been informed of this information, he could have conducted an investigation and 

presented the jury with an alternative theory to explain Allen’s motive.  See, e.g., Smith v. 

Secretary of New Mexico Dep't of Corrections, 50 F.3d 801, 830 (10th Cir.) (“knowledge the 

police were investigating [alternative suspect] would arguably carry significant weight with the 

jury in and of itself . . . ”).   
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 Even if the prosecution thought the information was unreliable, it still had to disclose the 

evidence to the defense because it was material to Thibodeau’s guilt or innocence.  As one court 

explained, it is for the jury, not the prosecutor, to decide whether favorable information in a 

police record is credible; otherwise “prosecutors might, on a claim that they thought it unreliable, 

refuse to produce any matter whatever helpful to the defense, thus setting Brady at nought.” 

Lindsey v. King, 769 F.2d 1034, 1040 (5th Cir. 1985). 

 The suppressed evidence also undercuts the thoroughness and good faith of the police 

investigation.  “When . . . the probative force of evidence depends on the circumstances in which 

it was obtained and those circumstances raise a possibility of fraud, indications of conscientious 

police work will enhance probative force and slovenly work will diminish it.” Kyles, 514 U.S. at 

446 n.15.  The Supreme Court has therefore held that information’s tendency to undercut the 

thoroughness and good faith of a police investigation is a factor to be considered in determining 

whether withheld information is exculpatory. Id. at 445-49.  See also Smith, 50 F.3d at 830 (10th 

Cir.) (“while the knowledge the police were investigating [alternative suspect] would arguably 

carry significant weight with the jury in and of itself, that fact would also have been useful in 

'discrediting the caliber of the investigation or the decision to charge the defendant,' factors we 

may consider in assessing whether a Brady violation occurred”); Stano v. Dugger, 901 F.2d 898, 

903 & n.28 (11th Cir. 1990); Bowen v. Maynard, 799 F.2d 593, 613 (10th Cir.) (“A common trial 

tactic of defense lawyers is to discredit the caliber of the investigation or the decision to charge 

the defendant, and we may consider such use in assessing a possible Brady violation.”), cert. 

denied, 479 U.S. 962, 107 S. Ct. 458, 93 L. Ed. 2d 404 (1986); Lindsey v. King, 769 F.2d 1034, 

1042 (5th Cir. 1985) (awarding new trial because withheld Brady evidence "carried within it the 

potential . . . [for] the discrediting, in some degree, of the police methods employed in 
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I
I.

assembling the case against’ defendant); United States v. Glover, 199$ WL 575125 at *4 (D.

I Kan. Sept. 1, 1998) (“communication of facts which tend to discredit the investigation, within

I
the meaning of Kyles” is “included within the scope of Brady material”); Orena v. United States,

956 F. Supp. 1071, 1100 (E.D.N.Y. 1997) (Weinstein, D.J.) (“As the O.J. Simpson case and

I many others demonstrate, destroying the bona fides of the police is a tactic that has never lost its

I
place in the criminal defense reasonable doubt armamentarium.”).

For all of these reasons, this Court should find the State obtained Thibodeau’s conviction

through fraud and misrepresentations and by failing to disclose critical Brady material and

should vacate Thibodeau’s judgment pursuant to CPL 440.10(1)(b) and (h).

I
I

Lisa A. Peebles, Esq.
Federal Public Defender

rd4 Clinton Square, 3 Floor
Syracuse, New York 13201

I (315)701-0080
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Statement

State of New York 02/28/2013 1712 hours
County of Oswego Date and time of Statement

City Of Oswego mv. Pieftoski

Present at time of Statement

Tonya M. Priest now give this statement to

mv. Piefroski of the Oswego County Sheriffs Department

I am 34 years of age born on the 8th day of March 1978

I live at 970 Coveside way Sevien’ile, TN 37876

I lived on Co Rt 26 in the Town of Parish from when I was about 10 to about 16 years old and went to Aitmar Parish Williamstown
Schools. While growing up on Co Rt 26 I met my first husband, Sidney Ruben Shaw, in 1994 when I was about 15 going on 16 years
old. Shortly after meeting Ruben I met Michael Bohre on North Femwood Rd. road at June Shaw’s house who is Ruben’s mother.
Around the same time I met Roger Breckenridge because he was a relative of Ruben’s. I also met James Steen (I only knew James as I
or Thumper) through Ruben and Roger around this time because Roger would “scrap” with Rueben and James once in a while. I also
had a friend during this time, Victoria West, who dated Thumper during this and later married him around 2009 or 2010. While
Thumper and Victoria were dating they lived, I think, at lot 12 in Chezwic Estates trailer park on Sr 69 next to Happy Valley Inn. While
Thumper and Victoria lived in the trailer park I was living at 398 Foil Rd in the Town of Amboy. Around the spring of 2006 I hired
Victoria to work with me at Rober Furnia’s Landscaping. One day in the spring of 2006 I was dropping Victoria off from work at the
trailer park and when we got there we both went in. Victoria and I went straight to the living room so Victoria could say hi to Thumper.
Victoria arid I sat on the couch and Thumper was in the recliner eating a big plate of scrambled eggs and toast. While we were all sitting
in the living room something came on the television about Heidi Allen’s disappearance. Victoria and I were tallUng with each other and
one of us said “If Thibodeau didn’t do it then who did?” Thumper heard us talking and turned around in the recliner and asked us if we
really wanted to know what happened to her. Thumper said that he, Roger Breckenridge and Michael Bohre drove Michael Bohre’s
white van to the store, pulled up next to the store, Thumper went in some side door, Roger went in the front doors to keep her distracted
while Thumper came in and grabbed her from behind the counter, Michael stayed van. Thumper said once he grabbed her, Roger
helped grab her and they went back out the side door, when they got outside the doors of the van were open, Thumper described bear
hugging her and slamming her into the van. Thumper said they all got in the van and flew out of there like a bat out of hell, Thumper
was laughing about it. Thumper said that they took her directly to Roger’s house (Rice Rd T/O Mexico) and took her into the back of
the garage. Thumper said Jennifer (Westcott) was there too and that she was very upset with them for bringing her there. Victoria and I
were like, “yeah right, then how did you kill her?” Thumper said that all three of them took turns beating the living shit out of her. We
asked Thumper why he would do something like that. Thumper said that her boyfriend owed drug money and that the person he owed
the money to was calling and threatening him, Heidi tried to help and told this person that she was going to report him (the person
making the threats to the boyfriend) to the investigators. Thumper said that if she did get the chance to report him that some “big, big
guys were going to go down.” Thumper said that they couldn’t let that happen. Victoria and I still didn’t believe Thumper, Thumper
became angry and told us that if you don’t believe me go look, while he was saying this he was spitting eggs from his mouth. Thumper
said that all three of them wrapped her up in the garage and took her across the road from Roger’s house, the trees were thick, that she
was a big girl (he began laughing again) and that it was so hard to get through there most people would have turned around.

I have read the above statement, consisting of 3 pages. and it was read to me by

______________________________

I understand the statement and swear it is true.

Subscribed and sworn to before me this

28th day of februaiy 2013

James Pietroski Itiv.

_____________________________

Comm. Of Deeds Notary Public W/ness

Verification of this deposition is made pursuant to Section 100.30(d), of the Criminal Procedure Law and I know, that a false
statement herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law of the State of New York.

Affirmed under penalty of perjury this 28th

day of Febmary 2013

Signature

Inv. Pietroski/myself
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Statement
State of New York

02/28/20 13 1712 hours
County of Oswego Date and time of Statement

City Of Oswego mv. Pietroski

Present at time of Statement

1, Tonya M. Priest now give this statement to

mv. Pietroski of the Oswego County Sheriffs Department

I am 34 years of age born on the 8th day of March 1978

I live at 970 Coveside way Sevierville, TN 37876

Thumper said that they dragged her for awhile and he thought he was going to have a heart attack. Victoria ‘got smart” with him and
asked him if it was so hard why did you go in that way. Thumper said that it was the only way that they could get her in there without
being seen. Thumper said go across the tracks, you hit another spot of thick brush, get through that and it opens up to the center of the
woods and there is a small cabin back there. Thumper said that all three of them took her into the cabin, cut her up into pieces with a
hack saw, peeled back the floor boards, put her body under the floor and then resealed the floor. Thumper said that her they put her
clothes in the wood stove of the cabin, he did not say if they burned them or not and told us if we did not believe him to go look in the
wood stove. Victoria and I were still not believing him, he got angry, he told us to go look by ourselves because it would be his word
against ours or he could take us there but then we would be witnesses and then he would kill us both. We were still not believing him
and he said you don’t believe me, that is why Roger and Jennifer left to Florida because they were searching behind Roger’s house. He
also said why do you think Michael Bobre got that place next to the tracks, because he can see down the tracks and if anyone comes in
or out of there. I got into an argument with Thumper and asked him how did Thibodeau get involved, he said because he had a white
van. I said that’s nice Thumper there is an innocent man in jail and you got a dead girl down the road, Thumper shrugged his shoulders
and said oh well. I told Victoria that I had enough and walked out, Victoria followed me. I asked Victoria what she was doing and she
said don’t leave me here. I told her I had to go home, I went home and left her there. Within a few days of Thumper telling us this,
Victoria, len Lumley, len Lumley’s girlfriend Jen and I tried to search the area and could not get past the trees on Rice Road. Within a
week after I stopped at Victoria’s house, the front door was ripped right off the trailer. At that point I did not want her or Thumper
anywhere near me or my kids. I do know that around the time Heidi Allen went missing Michael Bohre did have a big white work van.
While the police were looking for a white van Michael Bohre showed up at June Shaw’s house with a small black, two door, step side
truck with one single red pin stipe which he bought from Clark Hamilton Junior. I was at June’s house when Michael Bolire showed up
with the truck and I came right out and asked him what happened to the van, he told me that it broke down, he kinda blew me off. A
couple years later I saw John Collins (John lives next to June Shaw’s house on North Feruwood Rd) with the van and I asked him where
he got the van. He told me he got it from Bobre and I said I thought it had died, he said Bohre had gotten it fixed. The last I knew the
van was on blocks at the end ofNorth Femwood Road in John Collins yard. Back in 2006-2007 Ijust didn’t believe Thumper, when
Victoria got shot by Thumper I realized then that he was capable of it. In 2010 I began attempting to contact the Exploited Kids on the
internet, nothing happened. In 20111 contacted Michael Monteleone at Albany State Police by e-mail and I never saw any searches or
anything going on. In the past four years I have contacted the Exploited Kids network at least once a year. I was not getting anywhere
so I figured I would ruffle some feathers with the attorneys from the web site so I called and got in touch with Mary Felasco and that is
when I got a phone call from the Oswego County District Attorney, Greg Oakes. I want to bring Heidi Allen home because I know she

I have read the above statement, consisting of 3 pages. and it was read to me by mv. Piefrosid/myseif
I understand the statement and swear it is true.

Subscribed and sworn to before me this

Signature

Comm. Of
De Pietroski Inv.

Witn’

Verification of this deposition is made pursuant to Section 100.3 0(d), of the Criminal Procedure Law and I know, that a falsestatement herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law of the State of New York.

Affirmed under penalty of perjury this 26th

day of February 2013

Signature
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Statement

State of New York

County of Oswego

City of Oswego

1, Tonya M. Priest

mv. Pietrosid of the Oswego County Sheriffs Department

I am 34 years of age born on the 8th day of

I live at 970 Coveside way Seviervile, TN 37876

02/28/20 13 1712 hours

Date and time of Statement

mv. Piefrosid

Present at time of Statement

now give this statement to

March 1978

is in there. I believe that the cabin is stifi owned by a relative of Roger Breckenridge.

I have read the above statement, consisting of 3 pages. and it was read to me by mv. Pietroski/myseif
I understand the statement and swear it is true.

Subscribed and sworn to before me this

_____________________________________

Signature
28th day of February 2013 4 _J.__- nI/c, J’

James Pietrosin mv.
Comm. Of Deeds Notary Public W(ess

Verification of this deposition is made pursuant to Section 100.30(d), of the Criminal Procedure Law and I know, that a false
statement herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law of the State of New York.

Affirmed under penalty of perjury this 28th

day of Febniaiy 2013

Signature
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STATEMENT

C’3O)- 13
Date and time of statement

___________________

_OF 5 Present at time of statement

i, now ve this statement to

tö-4e Ct’1e5c (2L. ‘;) p ctcx
I am

__________

years of age, born on the

__________

day of

_________________________________________
________

I1iveat’)CgJ. 1-L C]OLJ cey’ci’e(7 TM 377

/

Subscribed and sworn to before me this

__________________________________________________

) dayof)t

/ Noflc

STATE OF NEW YORK
COUNTY OF OSWEGO

e

__

7: F
I) -

Ii
1tL

-
jot

2IO buA1- ük)k.

U
,, t)?t

z I kfl //

Gt

t VL/’’
%A4- S )/Q½L

4J /

zd h

I have read the above statemen nsisting of I pages, and it was read to me by

(h 1 I understand the statement and swear it is true.

Signature

Witness

Verification of this Deposition is made pursuant to Section 100.30 (d), of the Criminal Procedure Law and I know that a false
statement herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law of the State of New
York.

Mfed under penalty of perj this I

day of YL

_______

Signature
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STATEMENT

STATE OF NEW YORK o j

COUNTY OF OSWEGO Date and time of statement

________________OF

esentatdmeofstatement

I, / (1 Pfl now ve thisstatementte

lam

__________

years of age, born on the

__________

day of

______________________________________

Iliveat -

%4t0/ é7W1 M1 e1)

-

/<:)

r /4/LJ

fl // a

)1/p hc/d*A -

‘ Aop

]

I have read the above statement, consisting of j ) pages, and it was read to me by

_________________________________________________________

understand the statement and swear it is true.

Subscribed and sworn to before me this

1 dayof f1Yfli

___________________

Deeds Ne-Ptsblic— Witness

Verification of this Deposition is made pursuant to Section 100.30 (d), of the Criminal Procedure Law and I know that a false
statement herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law of the State of New
York.

Affed under penal of peu this /
day of )/7/74 y 11

_______

Signature
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STATEMENT

STAThOFNEWYORK -‘%_ij- )3
COUNTY OF OSWEGO Date and time of statement

________

OF_______________________ Presnt at time of statement

/rni 157 now give this statement to

I am

__________

years of age, born on the

__________

day of

_______________________________________ ________

Iliveat
-

t4 I-4- AO&G /%%_ cf3JR

/f? ]( 7i7/

1d-Stl’) )2

/CI S

kt
‘4 &L

I,.

Df Vd1 -p.,

I have read the above statement, consisting of I pages, and it was read to me by

__________________________________________________

I understand the statement and swear it is me.

Subscribed and sworn to before me this \h71j2L._ A2.t4t

day of )1’..( £
Signature

/ j1&i
V

Cm,-LDeeds Ny?U61ic Witness

Verification of this Deposition is made pursuant to Section 100.30 (d), of the Criminal Procedure Law and I know that a false
statement herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law of the State of New
York.

Affirmed under penalty of peijuiy this /
day of )14 /1 ‘ t 2/ 5ig
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STATEMENT

STATE Of NEW YORK
COUNTY OF OSWEGO

__________OF_______

Date and time of statement

Present at time of statement

I. ]4if&
- now give this statement to

A/a i,vAo,aL

2%c! fLLLt

/i ..

c
I

A-t tc)t /1j2i%

Subscribed and sworn to before me this

) dayof

€mriiofDeed— NrPublic

— I understand the statement and swear it is Oue.

:Ll€A 7z
Signature -

Witness

Verification of this Deposition is made pursuant to Section 11)0.30 (d), of the Criminal Procedure Law and I know that a false
statement herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law of the State of New
York.

I am years of age, born on the day of

lUveat -

Ci1 R’i--1
/4-i) fl--

a%d tu

*
J&a%datd

IM /2i Z44d /c&fc

/z15 %ô cZ

4

I have read the above statement, consisting of

_________

pages, and it was read to me by

Affinned under penalty of perjury this )
dayof _>I_3 $igoatore
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STATEMENT

STATE OF NEW YORK C 3- i - I 3
COUNTY OF OSWEGO Date and time of statement

C I C OF Present at time of statement

, /y now ve this statement to

I am

__________

years of age, born on the

__________

day of

_________________________________________
________

Iliveat
-

di
M

/1: p -

I

4C1 5

e9
prn

t f/

6 LJ

have read the above statement, consisting of________ pages, and it was read to me by

_________________________________________________________

I understand the statement and swear it is true.

Subscribed and sworn to before me this

________________________________________

9ay of__________________
Signature

__________________

Cfn-fDeeds aablic Witness

Verification of this Deposition is made pursuant to Section 100.30 (d), of the Criminal Procedure Law and T know that a false
statement herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law of the State of New
York.

Affrnned under penalty of perjuiy this 1
day of m t 1<2 I Signature ‘
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STATEMENT

STATE Of NEW YORK
COUNTY OF OSWEGO Date and time of statement

Crh/ OF C4AJ(9%, Present at time of statement

now give this statement to

lam years of age, born on the

__________

day of

I live at

)t
1/L-” a4LQ1 t)tZ

G&4S b1trrr

I understand the tatement and swear it is true.

Signature
-

Witness

Verification of this Deposition is made pursuant to Section 100.30 (d), of the Criminal Procedure Law and I know that a false
statement herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law of the State of New
York.

____________________________
________

Signature “

tt&o&

1 )<i
/(it

ot.

(/l ,OPr

tt_I S

L1L 4eQJ
I have read the above statement, consisting of

_________

pages, and it was read to me by

Subscribed and sworn to before me this

/ yof J%4Vt O)3

__

Coman-e(tleeds Ndtary-Publtc

Affirmed under penalty of perjury this / 2

dayof

___
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STATEMENT

STATh OFNEW YORK I
COUNTY OF OSWEGO Date and time of statement

I ! Presnt at time of statement

i, P now ve is statement to

I am

__________

years of age, born on the

__________

day of

IliveRt -

,e&4 %44c ? 5/cdc

j6 tt
iQ/ ob’d M
a4td c b]/j2tfid A/ LM-

,h/tL i c7LL ci A± £iz

- A’’ L ea’?La kp --of J ac4)-’
,4

1w /d
JJh It

0

17q4. -

(/t ?

)
1<J I

5 S
t—v-—-’ - I have read the above statement, consisting of pages, and it was read to me by

I understand the statement and swear itis true.

Subscribed and sworn to before me th

1 day of
Signawre

euuu. LIE-Deeds NiPebht Witness V

Verification of this Deposition is made pursuant to Section 100.30 (d), of the Criminal Procedure Law and I know that a false
statement herein is punishable as a Class A misdemeanor pursuant to Section 21045 of the Penal Law of the State of New
York.

Affed under penal ofpu this )
day of fl4 A / ? Signature
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STATEMENT

STATh OF NEW YORK
COUNTY OF OSWEGO

OF

gTh61-I
Date and time of statement

Present at time of statement

I, now give this statement to

I am

__________

years of age, born on the

__________

day of

t1ivpt

//:f

QA

Subscribed and sworn to before me this

/yof J%V

CQmmef-Deeds

Verification of this Deposition is made pursuant to Section 100.30 (d), of the Criminal Procedure Law and I know that a false
statement herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law of the State of New
Yo&

Signature (?

(i-o D.
/1

//:i /k%9

.•/1 -

/
Q2J

& k

c&iz
LQ4 - (1d

v is

/

__

I have read the above statement, consisting of

_________

pages, and it was read to me by

I understand the statement and swear it is true,

z1u yzi
Signature

Witness

Affirmed under penalty ofpeu this )
dayof )f94zyi.t1
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Exhibit C

CD: Monitored Phone Call of Tonya Priest & Jennifer Wescott (attached)
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PHONE CONVERSATION
TANYA PRIEST TO JENNIFER WESTCOTT

(MONITORED BY OSWEGO COUNTY SHERIFF)

T:  Hope she’ll answer

J: Hello.

T: Hi, hey you.  What are you doing?

J: nothing, trying to get the phone from the baby so I can call you.  But

T: I thought it was Sissy or Tutu - I’m like Sissy then - I kept thinking maybe it’s the little
guy.  I thought it was Sissy or Tutu Hon.

J: Nope.

T: What are you doing today hon?

J: Nothing, just got back from taking Christian to the mall to get a shirt. . . 

T: Right- how 

J: . . . Taking the baby to the arcade.

T: How was Jake’s dance last night?

J: I guess good.

T: Yeah.

J: He  hasn’t really said much - I took him to the mall and he ended up running into one of
his buddies and he ended up staying there with him.

T: Oh yeah, because I stayed up to talk to you last night.  I was like uh maybe the kids stayed
out - I don’t know.

J: Uh it was way late when he got home.

T: Right.

J: I was out cold.

T: Right.

J: Yup.  I saw all the texts when I grabbed the phone this morning.

T: Yeah, I just want you to know that ya know I don’t hate you for what they did to her ya
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know.

J: Right.

T: And I am sorry that they put you in the middle of that Jen- you were young when it
happened.

J: Oh yeah.

T: Ya know and uh the only thing that he really told me was that . . .  this is the truth, this is
all that he told me so I just want to be on line with you just in case there are
repercussions, ya know with Ruben’s crap or something.

J: Right.

T: But he just told me that him, Michael Bore and uh Roger had taken uh Mike’s van to the
store and that they grabbed her from the store and they brought her to your  house and um
he said that you did flip out when you guys got there and uh you know I stuck up for you
and I don’t blame you for flipping out uh and basically that’s what he had said had
happened.

J: Um uh.

T: That it’s not your fault you know so I knew a long time ago - I just didn’t want you to
think that I thought . . .

J: Right.

T: Think less of you.

J: No, I um, I really in my own head dropped that shit.  

T: Right.

J: I don’t know . . probably about ten years ago.

T: Yeah.

J: But it took me a while to get it gone.

T:         How the hell, why did they even involve you, or even do this?

J: I don’t know.

T: I mean, you were young.

J: yeah that and the cocaine.
 
T: It was for cocaine - yeah sounds like the area.  I don’t know kiddo - I love you and I’m
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sorry that happened to you.

J: Yeah.

T: Roger put you through a lot and there is no reason for it Jennifer. You are a good girl.

J: Well, maybe that is why he is sitting in Elmira where he needs to be right now.

T: I agree with you 100 percent - what the heck happened with you and Bruce - I thought
things were great with you two?

J: Uh no, things were never really good for us.

T: Oh really.

J: Yeah, he was arrested multiple times for beating on my kids.

T: Oh, I didn’t know that.

J: He never beat on me, he beat on the kids, Jacob and Christian. I just had it - I hadn’t
wanted him for like three years.

T: Right.

T: Did you even know that ....

T: This was Heidi that they brought there and that this is what they were going to do?

J: Nah, uh

T: Had no clue, they just showed up with her? 

J: Yeah.

T: What a bad position for you - probably scared the shit out of you?

J: Well it’s not even - they didn’t even bring her in the house, they made her sit in the van.

T: Yeah, that’s - Thumper told me they took her out in the garage and uh me and Vicky at
this point, honestly Jennifer, didn’t believe him.

J: Right.

T: And that he said they took her out in the garage and that they beat her until she died.

J: Uh, I don’t know about that.

T: That’s what he had told me and I mean as long as that’s all you know and everything then
the only thing they said you did was junk the van with Roger then I really wouldn’t worry
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about anything.  I mean you really had no part of it - it’s kind of sad that it even
happened.  Is that why you guys went to Florida?

J: Uh huh.

T: I thought so.  I remember you guys left because you didn’t have Jacob yet.  You had him
in Florida.

J: No, I had both kids up here.

T: Oh, did you?

J: Yup.  We went to Florida before Jacob, right after ... 

T: I haven’t seen the kids since, God 

J: Who, Jacob?

T: Since they were little.

J: Yeah, look at my pictures on Facebook - you’d shit.

T: Yeah, I was checking out Jacob - he’s a little knockout.

J: Yeah, he is a little knockout.

T: Right.

J: Ruben’s ex-wife is Kane and them guys’ Mom is Kane and Devin.

T: Yeah.

J: What’s the boy’s name, yeah Devin?

T: Yeah.

J: And Isaiah?

T: Yeah.

J: Yeah.

T: Where the heck ...
   
J: They’re actually a relative, yes, they did with Ruben and fuck, what’s her fucking face.

J: . . . Yeah.

T: Yeah, she knows too so I am letting you know Thumper told all of them.
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J: Um uh . .

T: So, uh I’m just giving you a heads up - everybody in the area knows, Meagan, Ruben, he
told me and Vicki, he even threatened to kill me and Vicki.  He said uh that if anybody
said anything he would kill me and Vicki.  Me and Vicki . . . you know how Thumper is -
he was just a happy go lucky guy.  I never thought that Jen.

J: Right.

T: What did they do just leave her in the van when they got to your house?

J: Yeah.

T: Who actually freakin killed her?

J: I have no idea - it didn’t happen around me.

T: Oh good, at least you weren’t part of that - that’s bullshit that this even happened.  When
was the day she came up missing? 

J: Uh, I don’t remember.

T: Oh kid, I love you, I wish I could give you a hug and make you feel better.

J: Right.

T: Did you know everybody?

J: It bothers me to talk about it.  I won’t lie to you, but 

T: Oh I know Hon, but that’s why it bothers me - it’s been bothering me since Thumper told
me and I was like no way Jennifer doesn’t know - she would have talked to me and Vicki
about it because we were all very close.     

J: I couldn’t say anything about that - never to anybody - no nothing.

T: Why was it you didn’t say anything because they scared you Hon?

J: Uh yeah.

T: I’m sure

J: (LAUGHTER WITH SMOKER’S VOICE)

T: Who scared you Roger - probably Roger living with you?

J: Yeah, yeah.  It was all crazy, yeah all of them people Dan Barney, Fucking Bob Shicala,
all them big guys.
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T: Who?

J: Dave Maynes (sp?)uh yeah.

T: I don’t know any of those guys.

J: Really?

T: Yeah, who the heck are they?

J: The guy they used to call Rambo.

T: I don’t know who that is. I don’t think I ever met him. 

J: I never seen him after that either.

T: Oh really.

J: I only seen him a couple times.

T: Rambo, what’s his real name?  

J: Bob something . . .Shicota.

T: Bob, I’m trying to remember because Ruben had me around so many stupid idiots that it
doesn’t ring a bell.  I remember a nickname Rambo, but I don’t think I ever met him.

J: Right.  Uh, I met him a couple times.

T: What they do threaten ya if you said anything?

J: No, I just didn’t - they never said anything, nothing, nothing was ever said to me in
regards to it and . . . . crazy

T: Did you ever think about turning Roger in for it Honey?

J: Uh

T: Did you ever thing about just turning Roger in for it?

J: Nope.

T: Scared you that bad?

J: I would never open a can of worms like that.

T: Right.  Why, ya hate him, he’s done so much to ya, ya know.

J: Well and I have been through enough - I don’t want to deal with anything new.
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T: No, I know, can’t say as I blame you.

J: God Almighty, I’m not doing the investigator’s job - I don’t get paid enough - they’re not
going to give me a big reward.

T: Right.

J: Ya know, they’re just gonna laugh in my face - fucking, what do you mean get the hell
out of here - somebody has already been convicted and blah, blah, blah - died in prison.

T: Oh, the poor guy did die?

J: Uh huh, yeah.

T: So the poor guy did die - I know cause

J: Yeah.

T: Thumper was telling me about it - I argued with him and said that’s nice Thumper there’s
an innocent man in prison and he said, “oh well” - that was his attitude towards it Jen.

J: Yeah, I think that

T: Did you see anything that happened during it or just freaked - you just flipped out when
you knew she was there?

J: Nothing, I don’t even think honestly I knew it was her.  I was 18, how the fuck - barely
remember - I’ve done a lot of drugs since then.  Uh, you know what I’m saying - fucking
18 years ago, you got me?

T: Right, how did you find out it was Heidi, in the end?

J: I didn’t, I just put two and two together.

T: Right, when they swarmed your house?

J: Yeah.  (WITH A CHUCKLE).

T: I remember that because Mikey had told me that they swarmed your house.

J: They swarmed Grandma Breckridge’s house - fuckin Town of Parish, the blue house
when she lived there - they swarmed Larry’s apartment next door.  

I would never ever, when I fuckin’ didn’t show up for that subpoena, this is the first time
I talked about it since then.

T: What the heck, subpoena, I mean

J: I was subpoenaed into Court for the trial.
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T: Oh were you really?

J: Yeah, and I didn’t go - me and Roger both were.

T: For what?

J: Testify for the Tibedeau.

T: Do you know them guys?

J: Yeah, the people that lived over on Kenyon Road that got convicted of her fuckin death.

T: Right.  That’s sad Jen.

J: Crazy.

T: It’s gotten, been eating at you forever and then on top of it, you’re walking around and
you didn’t even know Thumper told everybody?

J: Nope.

T: You don’t know which one killed her though?

J: No idea.  As far as I know Tibadeau.

T: So you put all the weight on ya for no reason.  I just wanted to give you a heads up there
too Hon so you know.

J: I’m not worried about it - that shit case closed to 10 to 15 years ago now.

T: I’m just figured . . . giving you a heads up - Ruben, Meagan and them guys know.  I know
you go around these people.  Keep it in the back of your head - Thumper blabbed and I
don’t even know why he did.  Something came up on the TV and all of a sudden he just -
me and Vicki started talking about it and he just turned around in his chair and he just
snapped and he told us what happened and at that point Vicki and I, you know how we
are, like yeah right.   Thumper just being an ass and he kept snapping, kept telling more
of the story and it’s like you gotta be kidding me and I finally just told Vicki, when this
was done, I’m going home, you know, and shortly later.  I basically cut her out of my life
because he showed up he ripped . . .. Do you remember when he ripped the door off the
hinges at the trailer?    

J: Yep.

T: Yep . . that’s when - right around that time is when I stopped talking to her.

J: Well, I’m gonna get off the phone and go wake my man up - he wanted me to wake him
when I got home and I’ve been home almost half an hour and I haven’t woken him up
because he worked 12 hours last night and drove 3 hours home this morning.
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T: Who the heck are you dating?

J: Paul Huggins.

T: I don’t even know that one either - is he a better guy?

J: Yeah, he had 2 kids with my sister Jessie.

T: I forgot about Jessie - I was thinking it was just you and Missy.

J: Nope.

T: I forgot all about Jessie.

J: Yepper,.

T: Yupper, pretty sad, Thumper told me it was him and Roger, um that threw her in the van.

J: I don’t know - I don’t even really want to talk about it.

T: OK.

J: Uh, I don’t want that stuff back in my head.

T: I know Hon, but maybe  if you talk about it maybe you will feel a little bit better because I
tell ya when Wayne died, I didn’t feel better until I finally sat down and cried and cried to
my Dad because ya know he told me someone was going to kill him and it weighed so
heavy on my heart because he wound up dying right afterward and honestly, I couldn’t
put two and two together.  You know Jen I have to live the rest of my life and have to tell
my son I don’t know what happened to his Dad.  Ya know . . . I ‘m tell’n ya  you’d
probably feel 100 percent better if you just had a hug from somebody and you could - just
get it out from ya, ya know?

J: Right.

T: I’d tell you . . .you’d feel a lot better, I felt like screaming at times with what Wayne had
told me . . Ya know?  Mike, Thumper and Roger  brought her to your house?

J: Yeah . . . No, I think Roger was home with me.

T: Keep this between you and I, I don’t want anyone knowing that’s why I don’t like texting
on the phone.

J: Uh, yeah.

T: Anything that’s said is between just you and I Hon.  I just wanted to let you know that
Meagan brought it to my attention too and I’ve been trying for a while to get a hold of
you. 
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J: Well Meagan can get bitch slapped . . .believe that 

T: Just wanted to let you know they all know.  Not sure if Rod and Mikey know, but I do
know Meagan did bring it up to me and I was kind of shocked that she knew because
Thumper doesn’t know her.

J: Right.

T: Ya know?

J: No, let me call you back because I’m going to drink some of my coffee and wake him up.

T: OK Sweetie.

J: Alright.  
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 POLICE INTERVIEW OF JENNIFER WESTCOTT 

 (3/7/13 4:45 PM) 

 

 

I: Alright Jennifer, probably a little nervous. 

 

J: I’m not. 

 

I: No, you’re not in any trouble, I just  

 

J: It was so long ago, I can’t believe I haven=t heard - it is so weird, I am so weirded out over 

it. 

 

I: Well I appreciate you coming in.   

 

J: I don=t know  

 

I: You drove yourself? 

 

J: I don=t know, is it a prison scam that is going on?  Or what the hell is going on, but 

something, but something is screwed up. 

 

I: Well I appreciate you coming in - you drove yourself here, you will drive yourself away.  

You’re not in any trouble, you are not under arrest, you are not in custody okay so, but 

there are some rumors going around about Heidi Allen and that is why I wanted to talk to 

you about it.  What do you know about the Heidi Allen case? 

 

J: I don=t know anything about the Heidi Allen case.  I was 18 years old when it happened - I 

was with Roger Breckenridge and we were questioned way back then about it and uh 

 

I: Who questioned you?  Do you know? 

 

J: A bunch of officers, a bunch of them, I’m not sure, I couldn=t even tell you. 

 

I: Sheriff’s Department Troopers? 

 

J: I believe it was the Sheriffs. 

 

I: Uh huh, okay, what were they asking you about? 

 

J: They just asked me if I knew anything about it - um, if I knew - they asked me if I knew 

Gary Thibodeau and his brother.  His brother died, but I don=t remember his name - um 

they asked me if I knew them people, which I didn=t know them.  I still don=t know them, 

um and that was about it cause we lived over, we bounced between his house and his 

Mom=s house in New Haven. 

 

Which is right next to the D&W so I don=t know if they were questioning because we lived 

so close. 

 

I: So at the time she disappeared, where were you living? 
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J: I was living in New Haven - I was bouncing between my parents’ house in Hastings and 

New Haven on Levitt Road.   

 

I: Levitt Road. 

 

J: Yeah. 

 

I: Do you know where the address was? 

 

J: Oh God no. 

 

I: And it was with Mom and Dad? 

 

J: No, it was with his Mom. 

 

I: Oh, with Roger? 

 

J: Yup. 

 

I: Who is now deceased? 

 

I: With just Roger=s Mom, no Dad. 

 

J: No. 

 

I: And them, your parents lived? 

 

J: On County Route 13 in Hastings. 

 

I: Do you know the address? 

 

J: Yeah, it was 242. 

 

I: 242? 

 

J: That was before the 911 - it might not be the address now. 

 

I: Is that down from the Hastings Hotel or is that down a bit? 

 

J: Yup, the Hastings - if you’re heading from like Parish to Central Square, 38 is on the left 

and the Hastings Hotel 

 

I: Down there on the left - is it left or right?  

 

J: It is on the right. 

 

I: And that was with Mom and Dad right? 

 

J: Yup, Paul and Sharon Wescott. 
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I: Paul and Sharon Wescott?  Do you have any brothers and sisters? 

 

J: Oh my God, there’s 11 of us. 

 

I: Oh, is there really? 

 

J: Yup (LAUGHTER). 

 

I: They were busy too? 

 

J: That=s another nine and yours - huge family situation. 

 

I: During this time do you remember when Heidi Allen got, was reported missing? 

 

J: Yeah, it was Easter as a matter of fact because I was at my Mom=s house, because I mean, I 

was just 18.  And we all, it was just Easter tradition - we were all at Mom and Dad=s when 

it came across the TV about a missing lady in New Haven. 

 

I: On Easter Sunday? 

 

J: I believe it was Easter Sunday. 

 

I: No, when the TV, yes it was Easter Sunday when she came up missing, but when it came 

across the TV you were at your Mom=s? 

 

J: Yeah, it was dinner time. 

 

I: So you were at your Mom and Dad=s and it comes across the TV and  

 

J: There is a missing person (NODDING). 

 

I: Gotcha, so when were you there at your Mom=s? 

 

J: At his Mom=s. 

 

I: No, at your Mom=s, prior to that?  Were you there all day, did you spend the night? 

 

J: Um, yeah, I woke up there that day. 

 

I: So, okay, you spend the night, how many nights did you spend there?  You spent that 

night? 

 

J: I mean, a couple nights, but I couldn=t - it was 18 years ago, I don=t know if I spent a week 

there or I went to Lillian=s or what - I was just getting with Roger - he was 27, I was 18.   

 

I: Gotcha. 

 

J: My parents were having a fit. 

 

I: (UNINTELLIGIBLE). 
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J: If I got to sneak out and go spend the night with him, I did. 

 

I: Cause he was so much older than you? 

 

J: Yeah (LAUGHTER) and when I got home 

 

I: So you stayed there a few nights before you left or before that came on the TV news, on the 

TV? 

 

J: Oh yeah, I was at my Mom=s, um, yeah, for a long time. 

 

I: Um. 

 

J: I only went over, I never spent the night, maybe two or three times on Levitt Road and 

that=s when Roger was working for a junk yard in Fulton. 

 

I: So you guys, so then you were at Rogers, so after she is missing, you spent the night 

X-mas, yeah X-mas, Easter, you spent the night? 

 

J At my Mom=s house. 

 

I: You stayed the night? 

 

J: Yeah (NODDING). 

 

I: And a few nights after that you spend the night there? 

 

J: Oh yeah. 

 

I: And you remember that? 

 

J: Yup, because his Mom was getting ready to move from Levitt Road to Parish and it was um 

God probably, I think it was the beginning of May, May 1
st
 she had to move into Parish. 

 

I: Uh huh. 

 

J: So a couple weeks after that we started going over there consistently to help her pack up, so 

 

I: On Levitt?  Where was she moving to Parish? 

 

J: She was moving from Levitt to Parish. 

 

I: Where in Parish? 

 

J: It was some big blue house right there on the corner of 69 A and 69. 

 

I: 69 A, oh yeah. 

 

J: The house is gone now. 
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I: Yeah, I know where you are talking about. 

 

J: And that=s where um, and that=s where I was questioned by police.  Is in her living room at 

that house. 

 

I: And why did they pick you out, why did they come to you? 

 

J: They actually, I think it was Roger that they were looking for to talk to. 

 

I: But why were they looking? 

 

J: I don=t know, I have no idea, I was, I have no idea. 

 

I: In reference to Heidi Allen? 

 

J: Yeah, in reference to Heidi Allen. 

 

I: Did they hang out together?  Heidi and Roger? 

 

J: I think Roger knew the Tibadeau guys. 

 

I: Roger knew the Tibadeau guys? 

 

J: I think, I don=t know, I haven=t been with him in 12 years, but I mean after that nothing was 

ever said about it.  I mean it was all over the TV of course but nothing in my personal life 

was ever said anything about  

 

I: About Heidi? 

 

J: ***About Heidi Allen and then um, it never was until last week, until this girl called, no 

last week and tried to tell me I knew all about this and I said Tanya, what the hell are you 

talking about? 

 

I: Tanya who? 

 

J: Tanya Priest is her name, she tried to tell me that I knew, that um Thumper killed Heidi 

Allen and I said  

 

I: Who=s Thumper?   

 

J: ***James Steen.  And I said Tanya what the hell are you talking about?  I said I never 

lie even put Thumper with the Tibadeaus and I thought that shit was all done and over with.  

I don=t even know what is and she said well Rubens in prison and he is getting ready to go 

for a parole hearing and he said Thumper is actually the one who actually killed Heidi 

Allen and so you know all about it and I know all about it and his dead wife knows all about 

it and I=m like you=re fucking crazy. 

 

I: (INVESTIGATOR LAUGHS). 
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J: And then you called me, so I texted her right up and I said what the what the hell did I say 

to her because I saved it (LOOKING AT HER CELL PHONE).   

 

I: Why did you save it? 

 

J: ***Because she=s fucking crazy - I think she=s crazy - she is trying to tell me that this DB 

guy 

 

I: Who is DB? 

 

J: ***I don=t know, she won=t tell me, she says I know already (LAUGHTER).  I said huh, 

what the hell is gong on.  I gotta ask are you a cop or do you work for them?  And she said 

no why?  I said why are the Sheriffs coming to talk to me about Heidi Allen? 

 

I: Uh huh. 

 

J: And she said to me that I knew.  That I knew something - far from the person I thought you 

were - that=s what she said back to me - I=m like what the F. 

 

I: So you knew something about 

 

J: That=s what she, she=s trying to tell me, trying to convince me that I know something that I 

don=t have any idea about what the hell she=s talking about and I 

 

I: What is she talking about? 

 

J:  She is talking about some DB that killed her husband Wayne Priest.  Knows about this 

too. 

 

I: Okay, your losing me, DB is? 

 

J: I have no clue. 

 

I: Is he involved with Heidi Allen, then with Wayne? 

 

J: I guess.  I guess, she said DB, DB cause I=m like who the hell is DB, she=s like don=t let DB 

 

I: So did you respond to all those texts? 

 

J: Yeah, I just told her, who is DB?  She said you know damn well who DB is.  I=m like 

okay whatever Tanya and she=s like just tell the truth and I=m like tell the truth about what?  

I definitely don=t know what you are talking about.   

 

***And if you knew something maybe you should have come forward a long time ago 

because ... you damn well know who DB is.  DB don=t be afraid of DB, put that asshole 

where he belongs.  He threatened me as well, I just moved.  I want no part of that area 

Jen.  I have no clue who in the hell DB is so and she won=t even text me today. 
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I: So she is talking about Wayne=s death or is he talking about Heidi=s death? 

 

J: She didn=t, she didn=t, I=m assuming both of them because she said DB killed Wayne too.  

Or something, I got it right here, but no this has got a confused mess because I haven=t 
heard nothing.  Nothing about anything.      

 

I: So, when you were with Roger did you hear anything about the Heidi Allen disappearance? 

 

J: Not after the investigators asked us about it and then they all went to trial or whatever 

happened from there. 

 

I: But nobody ever talked to you about it?  I mean obviously you saw the signs out on 104? 

 

J: Oh, I heard, everybody talked about it. 

 

I: Right, right. 

 

J: You know everybody talked about it - there=s a million stories about what could have 

happened to her - you know what I=m saying? 

 

I: What kind of stories? 

 

J: I don=t know, just that they took her to the Happy Valley Inn, that was the story that came 

from a local guy in Mexico, Jimmy Sible (sp?).  I was pumping gas when I heard that 

story.   I was 18, this is all crazy cause I sort of resemble her.     

 

I: Right, right. 

 

J: You know what I=m saying, so I=m like um guys, I really don=t want ... and right after her 

disappearance, I was confronted at the D&W Store.  

 

I: Oh, that you were Heidi? 

 

J: Yeah, so I=ve always been freaked out about it.  I mean, all this like 

 

I: So, who is it that took her to Happy Valley Inn?   

 

J: I guess the Tibodeaus. 

 

I: Oh, uh huh. 

 

J: Because I don=t, then I heard that um they killed her in the van.  I mean  

 

I: In what van? 

 

J: In whatever van they took her in. 

 

I: Who took her in? 

 

J: Obviously the Tibodeaus. 
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I: So, you=re with Roger do you hear any stories about Roger being involved with her 

disappearance? 

 

J: Not until Tanya tried telling me he was. 

 

I: Oh, she tried telling you he was involved in it? 

 

J: Yeah, that him, Mike Bore and um Thumper did it.  And I=m like I don=t even know Mike 

Bore until I bought a computer off of him in 2007. 

 

I: ***So that=s when you met Mike Bore?  That=s when you - Roger didn=t hang out with 

Mike Bore, you didn=t  

 

J: Uh huh, I didn=t, not between the time I was 18 and 2007 did I meet Mike Bore at all. 

 

I: So you didn=t meet Mike Bore until 2007. 

 

J: Yeah, after I left Roger. 

 

I: Oh after you left Roger - Roger didn=t hang out with Mike Bore, Steen what about Steen? 

 

J: Yeah, we all hung out with James Steen all the time.   

 

I: You and Vicky? 

 

J: Yeah, I, my kids are Vicky=s first cousin, so family. 

 

I: So Vicky and your kids are first cousins. 

 

J: Yeah, Vicky is Roger=s niece. 

 

I: Gotcha, gotcha.  So Rodney and Roger are ? 

 

J: (UNINTELLIGIBLE).  

 

I: They are, oh I didn=t know that. 

 

(MISSED WHAT THEY ARE SAYING). 

 

J: That=s why they all look the same but Roger with long hair. 

 

I: So Thumper you call him, Steen right, when did you meet Thumper? 

 

J: Oh God, I met him when I was like 15. 

 

I: So how did you meet Thumper?  You guys all  

 

J: The races, my Dad.  He was an avid race car fan. 
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I: And you meet him now through Rodney? 

 

J: Actually, just hanging out at the races.  He rode on the back of the tow truck - little girl 

thinks that=s cool at the race track. 

 

I: So you, Roger hang out with Thumper, Vicky?  

 

J: Actually, me and Thumper hung out and he introduced me to Roger. 

 

I: So you hang out just as friends.  

 

J: Yeah, I knew Thumper before I knew Roger. 

 

I: What year was that about? 

 

J: Um, my son was born when I was 19 and that was >96 so that would have been >95.  I met 

Thumper um very early 90's.  Before I was 18. 

 

I: So you met Thumper early 90's? 

 

J: Before I was 18. 

 

I: So when does he get hooked up with Vicky? 

 

J: Oh God, he didn=t get hooked up with Vicky until years after that. 

 

I: 2000's? 

 

J: >96 - 8 

 

I: 2004? 

 

J: Right around 2003-2004.  That=s when Vicky and Thumper got together but Thumper 

knew Vicky her whole life.  I mean damn near from the time she was born. 

 

I: Right. 

 

J: Because he was friends with Rodney she 

 

I: Rodney? 

 

J: (LAUGHTER).  The whole, but I never heard anything about Thumper involved in the 

Heidi Allen case at all until Tanya called and told me that story. 

 

I: So Thumper wouldn=t have said anything to you?  That he was responsible for it like 

spouting off - trying to be a tough guy? 

 

J: He=s not, he never said anything to me. 

 

I: You never heard him say anything like that to you? 
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J: Cause I would have, probably would have came forward if I knew anything at all I would 

have probably come forward cause of my own, I=m a Mom.  

 

I: So does Vicky hear this, does Vicki say anything to you like hey 

 

J: Vicky=s dead. 

 

I: I know, before 

 

J: No. 

 

I: No. 

 

J: Nothing was ever said about it at all, ever in front of me. 

 

I: Heidi Allen? 

 

J: Until Tanya called me - freakin nonsense. 

 

I: So what did you think about that? 

 

J: I think she is fucking crazy. 

 

I: Well, have you known her to be this way before? 

 

J: Tanya, oh yeah, very big story teller since middle school since I have known her. 

 

I: Like what kind of stories? 

 

J: Any kind of stories that can get attention - I mean she=s all afraid that her ex-husband is 

gonna get out of prison so she took all the kids to Michigan where she is hiding - I said 

Tanya he=s entitled to his kids.  There=s not really nothing you can do. 

 

I: Why did she say she=s hiding from him - is she afraid? 

 

J: Yeah, she=s afraid he=s gonna take the boys forever - well I said you know that=s how things 

work. 

 

I: What other kind of stories that you heard growing up? 

 

J: Um, just stories about her parents doing obscene things when they are drunk - not to her - 

you know what I=m saying - beating each other up or whatever. 

 

I: Uh huh. 

 

J: Uh, whatever, just kids stories and then I didn=t talk to her when I got with Roger.  I didn=t 
see Tanya again until um God she lived near the Tinker Tavern Road, that=s a dead end road 

- that=s when I reacquainted with Tanya.  She was with Ruben and the kids were all tiny 

and I=m like holy shit I know Tanya Wheeling.  Because that is her maiden name and she=s 

like, Jen Wescott.  So ... 
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I: So what would you think about Thumper that he had anything to do with the disappearance 

of Heidi Allen.    

 

J: What would I think? 

 

I: That he had anything to do with it? 

 

J: I don=t know.  I never heard that he did, I mean shit if I was in prison for life after 

murdering someone else, I killed someone 17 years ago, I=d probably say something. 

 

I: Right. 

 

J: You know what I=m saying but, I don=t, I don=t 
 

I: So all that time 

 

J: My friend Thumper, as far as I=m considered, died after the first shot he pulled.  You know 

what I=m saying, so anything is possible, I don=t know.  I bought him a steak dinner a week 

before he killed his wife and cousin.  What the fuck do I know .... but if I knew about it, I 

would have well, came forward a long time ago.   

 

I: Right.  I believe it. 

 

J: That=s crazy. 

 

I: She, she 

 

J: I look too much like her, she=s gonna (LAUGH), no it=s always freaked me out always.  As 

soon as her picture came up, I mean, I even flipped my hair to the other side. 

 

I: So cause you wouldn=t be ____________ for her? 

 

J: Yeah, cause, I mean it=s crazy ya know. 

 

I: Did you ever live on Rice Road in Parish, Mexico, Parish area - Rice Road off of Route 11. 

 

J: In between Banghill and Route 11. 

 

I: Uh huh. 

 

J: Nope? 

 

I: Never lived on Rice Road? 

 

J: Nope. 

 

I: Did Roger ever live on Rice Road? 

 

J: Not, oh God, I was with him from 18 til like - we were together 12 years and we never lived 

on Rice Road. 
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I: I know where it is. 

 

J: I=m gonna tell you exactly where it is.  If you go over the railroad bridge, it is the first road 

on the right over Banghill Road. 

 

I: When you go over, what road is that where you go over the bridge? 

 

J: That=s State Route 11 (LAUGHTER). 

 

I: You know that very well, but you never lived there? 

 

J: No, never lived there on Rice Road ever. 

 

I: What about this Michael Bore, how well did you know him? 

 

J: I actually don=t know him.  I bought a computer off him when he had the computer shop 

on 69 next to the railroad tracks.  And that was like 2007 and that was the only dealing I 

ever had with Mike Borher. 

 

I: And that was in 2007? 

 

J: Yup. 

 

I: You bought a computer off him? 

 

J: Yeah, a laptop. 

 

I: So, Roger never talked to him? 

 

J: (SHAKES HER HEAD). 

 

I: Never knew Roger - when did you split up with Roger? 

 

J: Uh no, now we=re getting technical cause there were a couple times but I=m thinking  

 

I: For the last time? 

 

J: For the last time? 

 

I: When you guys finally split up? 

 

J: What=s this 2013? 

 

I: Uh huh. 

 

J: I=ve been with Bruce for six years so that would put us back to what 2007.  Uh yeah cause 

it was just before I got with Bruce that I bought the computer.  I lived in Parish in the 

trailer park so late 2005, just before X-mas was when we split up for the final time. 

I: So, let me ask you again, you don=t know, do you know anything about the disappearance 
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of Heidi Allen? 

 

J: I don=t know anything about the disappearance of Heidi Allen - except for she came up 

missing from the D&W. 

 

I: Right.   

 

J: And I think it=s a sad situation. 

 

I: What if I told you that Roger Thumper and Bore had something to do with her 

disappearance?  

 

J: I wouldn=t be very happy. 

 

I: Why? 

 

J: Because why in the world wouldn=t I have known Mike Borher until 2007 after I split up 

with Roger . . . if they took someone like that don=t you think . .  - um we were practically 

living together. 

 

I: You would think it right you would know something about it? 

 

J: Nah, I don=t know anything about it and I never met Mike Bore until the computer shop so 

 

I: So what do you think? 

 

J: I think someone is telling a crock of shit cause I don=t believe that Roger, I don=t think 

Roger=s got the nuts in him. 

 

J: I beat him up - I mean he has no teeth because of me - I just don=t see, I don=t and like 

Thumper, I can=t say shit, like I told you already, he killed his wife. 

 

I: Yeah, yeah. 

 

J: But why I wouldn=t have met Mike Bohrer til after, I mean and I didn=t meet Mike Bohrer 

through that, I met Mike Bohrer through another guy Tom Martin that told me to go buy a 

computer off of Mike Bohrer.  It=s called Used Computers so I definitely think I would 

have met Mike Bohrer long before then. 

 

I: Right. 

 

J: If they were in that group together. 

 

I: So there was a story about a white van also - did Roger ever junk a white van? 

 

J: (SHAKES HER HEAD). 

 

I: When you were with him, this Michael Bohrer or Steen? 

 

J: Roger worked at the junk yard - I dropped him off at the junk yard and left - I have no idea 
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if Roger junked anything. 

 

I: Right - he junked a lot? 

 

J: He junked a lot of shit, I mean 

 

I: Okay, alright let me go out here a second, I=ll be right back.  Sit tight. 

 

J: I=m freaking out right now. 

 

I: Why, why you freaking out? 

 

J: Because it makes me think that maybe because it took me like 7 years to get away from 

Roger because he never let me never let me go.  I mean had to have him arrested multiple 

times on domestic violence, you know what I=m saying and then it just brings a lot 

 

I: Tell me about the conversation with Tanya, with Tanya Priest.  

 

J: Um, actually it all started on Facebook - I got a friend request from her. 

 

I: When was that? 

 

J: Oh God 

 

I: Couple days ago, last week, last year? 

 

J: No, it was last week because the semi-formal was Friday so it was probably  Tuesday, 

Monday, Tuesday, Wednesday last week.  I got a friend request from her.  I accepted, she 

said um I=ve been trying to get a hold of you.  I want to talk to you - Ruben=s getting ready 

to get out of prison - can you call me and she gave me her phone number and she told me to 

delete all messages as they were coming in.  And then whatever, I believe I still got them, 

because she=s just weird like that, you know what I=m saying.  I know she had her husband 

arrested multiple times but I remember the conversation - she=s like um when you and 

Roger first got together, I said yeah.  She said I know you were just a little girl, I said I was 

18, I really wasn=t a little girl.  Well what the hell, what now?  And she said um you know 

one day I was sitting there with Vicky in the trailer park and I=m thinking this has to be 

when they lived in - I don=t know for a fact when they lived in, when her and Vicky hung 

out they lived - Thumper and Vicky had just moved into the trailer park in parish and I said 

what is this getting to cause I don=t like talking about Thumper, I was friends with him for 

a long time, um and she says Thumper killed Heidi Allen and I said Tanya what the fuck 

are you talking about.  She said I=m telling you right now Thumper and Roger and Mike 

Bohrer - I said I don=t even know a Roger and Mike Bohrer hanging out.  I said I know 

Roger and Thumper used to hang out, but I=m pretty sure that I was with Roger and I don=t 
know where you were going with this.  I said what brings this up anyway?  She said cause 

Ruben=s getting ready to go a parole hearing and he=s saying that Thumper killed Heidi 

Allen and that this is going to get him out of prison on a parole hearing.  I said well then let 

the people do their job and reinvestigate whatever it is they got to investigate cause I still 

don=t know anything more than I did 18, 17 years ago, 16, 15, 14, 13 years ago, I mean 

anything different?  She said, I=m telling you Thumper and Roger dropped that girl to your 

house and I said no they didn=t because I lived with my mother and I=m sure that I would 
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know if they came there with a woman they were getting ready to kill.  I never once ever 

seen Heidi Allen in the first place.  I never even went in the store and was waited on by 

her, I mean, obviously if I look like someone I=m gonna notice if I, if I go to that store and 

the lady waits on me.  I=m gonna be like oh wow look at her ya know or something like 

that. 

 

I: Uh huh. 

 

J: But she=s like I=m telling you right now Thumper told me one day when it came across the 

screen, you know what happened to that bitch, we fuckin killed her, and I=m like anyone 

can say that Tanya. 

 

I: Uh huh. 

 

J: She said I=m telling you then two weeks later he kicked the door off the trailer and I=m like 

so that proves that what he just told you two weeks earlier because something=s coming up 

on TV.  I said I never heard of such a thing.  She=s like I=m telling you right now you 

know what I=m talking about and I said Tanya I really don=t know what you are talking 

about.  I haven=t heard about it in a long time, I don=t really want to get into a discussion 

with Thumper in the first place, so where is this going?  She is like, I=m telling you where 

it=s going Ruben and Megan and these guys are gonna run their mouths and we=re gonna be 

questioned so I said so be it.  So be it. 

 

What do I care and that was the end of it.  Then yesterday after you called me I texted her 

because I noticed all of a sudden she=s gone off Facebook, no longer on Facebook.  And 

um cause I actually wanted to send her a message because she wanted me to come to her 

son=s graduation party.  And I went to find the message and she is gone off Facebook and 

I=m like what the fuck is going on here.  So here I am today.   

 

I: So during the conversation did you make reference to the white van that you helped Roger 

junk the white van or something? 

 

J: I don=t even know of Roger junking a white van. 

 

I: Did you make reference to it - through did you say yeah, I helped him junk it.  Did you 

make reference that they brought her to the house she stayed . . . and they kept her out in the 

van?   

 

J: No, I never - how the hell can I say something that is not even true first of all.  But no I 

never said anything to her about a van.  I never even seen a van.  I was with my Mom the 

whole day - we had a ham dinner like we always do and I never seen no white van.  I never 

seen, I=ve never even seen Thumper in a white van in the entire time I=ve known him.  I 

mean he was driving a silver Caravan, his Mom=s silver Caravan one night when we went 

to the races with Vicky and the kids but, I mean, a white tow truck, but no I never said to 

her that they came to my house or any of that crazy shit. That is just crazy man - I don=t 
know what she=s trying to do but this is crazy, that=s a fact. 

 

I: Well, you made reference to the white, that she stayed out in the car when she called you 

when she=s talking to you and said that they brought her to the house in a white van and you 

said she stayed out in the van - that Heidi Allen stayed in the van.  
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J: I said that? 

 

I: Yeah. 

 

J: Wow, because I don=t have I don=t have any fucking idea he . .  cause I lived at my Mom=s 

house I=m sure of it - I went through this whole story with Tanya too. 

 

I: What do you mean, what story?    

 

J: With, the whole thing that we just talked about - I mean everything you are saying to me is 

just like Tanya said to me.  Everything, every bit of it. 

 

I: Like what? 

 

J: Just that - I mean she kept saying that same shit too.  Like what, like what, like what, I 

don=t know I=m, like what Tanya, like what. 

 

I: Right.  You=re talking about these three being involved in Heidi Allen=s disappearance? 

 

J: Yeah, because that=s all she kept saying to me.  They=re involved Thumper admitted it to 

me, they=re involved, then I said why the hell didn=t you go to police or somebody before 

then and she said cause I was scared and I said then I would probably be scared too.  But I 

mean . . . I don=t understand. 

 

I: So what do you know about these three being involved in her disappearance? 

 

J: I don=t know anything, except what Tanya told me that they were involved. 

 

I: And when was this?  Just the other day? 

 

J: Just the other day. 

 

I: And you never heard any of this before? 

 

J: Not a stick of it.  Not a stick of it. 

 

I: Anything else you can tell me about it? 

 

J: If I knew anything different I would open up about it and let you have it but . . .  I really 

honestly don=t know anything more about it.  I mean, shit, I thought the case was closed 

until I mentioned it to my boyfriend the other day yesterday after I talked to you I 

mentioned it.  I got to go talk to the cops about Heidi Allen.  He=s like, Heidi Allen.  He=s 

like you were like 16 or 17 when that shit happened.  I said actually I was 18 just getting 

with Roger and he=s like holy shit - he knows all them guys too and he=s like what the fuck 

do you got to be questioned. I said I don=t know.  

 

I: They questioned you when you were 18 because they thought Roger was involved? I don’t 

understand. 
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J: Obviously, but not now. If roger was involved then why in the hell wasn’t he – I mean, I 

don’t understand why 17 or 18 years later. Why is this coming out 17 or 18 years and why 

in hell don’t I know about it? Because, I mean, I been taking roger to the junk yard. I mean, 

I got pregnant in 95. I gave birth in 96. I was taking him to the junk yard that whole year. I 

mean, I would drop him off. I mean, I would know something about this if Roger was 

involved in this. This is really, really weird. I thought way back it was because he knew the 

Thibodeaus. 

I: So, sitting her now, if you knew something, you would tell me? 

J: I would tell you. 

I: Why? 

J: Well, because – holy – there’s nothing to tell but .. There’s nothing more than what I 

already told you. Why wouldn’t I tell you? 

I: That’s what I’m asking. Would you tell me? 

J: I would tell you. 

I: Why would you tell me? 

J: (??). If I knew something I would’ve said something 18 years ago when I was probably 

cornered by police and 18 years old and scared as hell and I just, I just – I don’t know 

anything more than I’ve already said. 

I: So as you sit here today, do you feel any loyalty toward Roger? 

J: I hated Roger for years because of the emotional and physical… If you came to me and 

said, We’re arresting Roger, that he had something to do with it, it probably wouldn’t 

surprise me. But when I was 18 years old he was cool….he’s  wimp. 

I: So do you have any information about these three being involved in HA’s disappearance? 

J: I have no information, except the information I just told you. I do not know they were 

responsible. As far as I know, they weren’t responsible. 

I:  And why do you say that? 

J: Because I never heard anything before now.  I mean, I was with Roger for 15 years. I 

mean, I just think I would’ve known if something was going on. 

I: OK. Sit tight. I’ll be back 

(Cop returns) 

I: The biggest problem I have with what you’re telling me is that Tonya recorded your phone 

call earlier. And you say that they pulled up in the white van and that she stayed out in the 

van. 
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J: Well, then I’ll tell you what. She chopped something. Because I never said anything about 

a white van. I don’t know anything about a white van. I was at my parents’ house. I just you 

that from the get-go. 

I: Yeah, but I’m listening to the recording, and it’s you on the recording.  

J: Well, I’m telling you. If you have the recording, then I was on speaker phone. There was 

plenty of people around my table. I mean, can you pinpoint that I said that Thumper pulled 

into my house with Heidi Allen in a white van? 

I: Yeah. 

J: For real? 

I: Yeah.  

J: Cause that’s the craziest fuckin shit I ever heard in my life. 

I: I got it on recording.  

J: (laughs, sits back. Puts hand on her head). Ohhhh, my god. I really don’t – I mean, this was 

– this fucking lady, where does she even come up with this, what is this about? I mean, did 

she – where does this even originate from?  

I: What do you mean? 

J: How the hell do I get, how do I even get involved in this? I mean, ugh. I’m completely lost 

in how I haven’t even talked to this woman in forever. And she calls and tells me her 

husband – her ex-husband is gonna run her mouth – and now I’m admitting there was a 

white van in my driveway with fucking Heidi Allen in it. 

I: That’s what’s in the recording. When she talks about the white van, that they pull up, they 

took her from the D&W in a white van – 

J: And I said I don’t know anything about them taking her in a white van. 

I: No, that’s not what you said.  

J: That’s not what I said? 

I: No. 

J: Oh, my fucking god. (groan) 

I: You remember everything else pretty good, what she records. But that part – 

J: No, because I really – because nobody came to my house with HA or anybody else. I mean, 

Easter Sunday I was at my freaking mother’s house. .. 
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I: Well, she says you get pissed off because they brought her there. And you’re like yeah. 

And she’s like yeah. And you’re like, well, she stayed out in the van. She never came in the 

house. And she says you got pissed off and she says I don’t blame you.  

J: I don’t know. I don’t know. I have nothing else to say. I have nothing else to say. 

I: Why not? 

J: Phht. Because I obviously I was totally fucking pranked. I mean, this bitch called and told 

me something she thought happened.  

I: Mm-hmm. 

J: And now it’s totally backfiring on me that HA was at my house. I mean, this is totally - 

I: Why do you say it’s backfiring on you? 

J: Because you’re sitting here telling me that now you have a problem because I already said 

that HA was at my house. And with .. I guess if I was you I would have a problem with that 

too. But I mean, holy for shit’s sake. I’ve got five kids. I didn’t really expect to here this 

long already. But, where are we going with this? 

I: Actually it would help if I could look at your phone. Would you consent to us going thru 

your phone?  

J: Whatever… Because I even text Rich Murtaugh today about it. Because supposedly Tonya 

said the van was junked there. So I asked Rich Murtaugh did Thumper have anything to do 

with messing with Heidi Allen? And he said who’s this with some question marks and I 

said Jen. Don’t look at the pictures. Ha ha. 

(he leaves). 

(returns) 

I: (asks about phone. She helps him find texts. He takes battery out) 

J: (mumbles inaudible about Tonya) 

J: Does she have all our conversations recorded? 

(cop doesn’t answer) 

J: Does she? There should about five of them. 

I: (gives her a release form to let cops search phone, it looks like). 

J: I need that phone. It’s the only comuniction I have with my kids. 

I: We should be done with it today. If not, we’ll have to keep it. I’m not gonna lie to you. 

J: I don’t care. I have nothing to hide (signs paper). 
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I:  I’ll see if they can do it right now. 

(cop leaves). 

(cop returns). 

I: All right, Jen. You came in here on your own, ok? You’re gonna leave here on your own, 

ok? 

J: Mm. 

I: But what I heard on the tape, cause I just listened to it again, is you and Tonya talking about 

Steen, Roger and Bohrer showing up with Heidi Allen at your house, and you saying, 

Yeah. She never came in. She was in the van.  

J: Man. 

I: Even if this did happen, you know, you’re not in any trouble. If this did happen. But you 

need to explain to me why you would say that.  

J: Probably just to shut the crazy bitch up, to tell you the truth. I mean, she was just rambling 

on and on. That’s why I’m saying you must have like five conversations. I mean, cause the 

first two conversations I had with her I said, Tonya, I’ve moved on with my life. I have 

kids. I have a family. I don’t have time for this bullshit. 

I: Mm-hmm. 

J: I mean, if I had something to say, I would’ve come and said it. I would’ve said something a 

long time ago. And she kept insinuating. That’s why I’m saying you must have like five 

tapes. The first two she was saying, Jennifer, I’m telling you this was how it was. And I 

said, Tonya, you’re fucking crazy. And that was the first two conversations. And it was the 

third conversation she was just like, come on Jen, just talk to me about it. You need to get it 

out. And I’m like, Tonya, first of all there’s nothing for me to get out, except that I look like 

Heidi Allen. And I was with Roger. I was 18 at the time. And I really don’t know anything. 

She’s like, I’m telling you they were at your house in a white van. And from you said I said 

that she was there, but honestly, kill me dead. Put me on a lie detector test. Put me in front 

of whoever you need to. I did not ever seen James Steen, Mike Bohrer, Roger Breckenridge 

in a white van on Easter Sunday with Heidi Allen. Never.  

I: Ok, maybe you didn’t see them with her. But did they show up at your house? 

J: I never seen them in a white van at all. I never even seen thumper or Mike Bohrer. I never 

met Mike Bohrer until 2007. So to see Mike Bohrer on that Easter Sunday is absolutely out 

of the question.  I did see Roger that Easter Sunday because he came over and had dinner 

with me and my family.  

I: How do you remember that? 

J: How do I remember that? Because of Easter.. 
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I: Well, you’ve had lots of Easter Sunday.  

J: Yeah but that was our first Easter Sunday together, because I just turned 18 in February. So 

that was our first holiday. And I my parents were having a fit of him even coming over. 

I: Why? 

J: Because he was 27 and I was 18. He drove a fast car they didn’t like. 

I: So why – you’re telling why would you say that? Why would you say they came in a van? 

J: To shut her the hell up.  

I: Why shut her up? I don’t understand. 

J: Because she was so insinuated that I knew about this. She was so insinuated. I mean, she 

just kept telling me. Jen, you know about this. you need to let it free. I’m like, But Tonya, I 

really don’t know about this. I don’t have to let anything free.  I never heard that story at 

all from anyone until I heard it from Tonya. And I’ve heard a lot of fucked up stories from 

Thumper. I mean, he told me for months before he killed Vicki that he was gonna kill her. 

What, was I supposed to tell you guys and say this dude’s gonna blow his wife away? I 

could’ve. But are you gonna go arrest him? I know for a fact you’re not. Because I’ve got a 

stay away order of protection right now. This asshole calls me 15 times a day from xxx. I 

call the cops three times a day and I’m told call me when he gets there. And that happened 

today. Ha ha. So I know – I don’t know.  I just thought I was shutting her up. I guessing I 

was confessing I had Heidi Allen at my house. 

I: You were what? 

J: Confessing Heidi Allen was at my house. But I really wasn’t. ha. I don’t even know what to 

say. I don’t even know to say. 

I: Was she at your house? 

J: No. They weren’t even at my house. It was my mother’s house I was at that day with my 

parents, my one son – no, I didn’t even have kids. 

I: Did they ever hang out with Heidi Allen? 

J: Who? 

I: Roger, Steen. Talk to her. Xx enough to be associated with her? 

J: No, I didn’t. Roger always said the thibodeaus knew her, the thibodeaus knew her. But 

that’s all   I ever heard. The T’s knew herr. The T’s knew her. Maybe she owed money for 

drugs. Maybe they killed herr in the van. Maybe they took her to happy valley. I don’t 

know. 

I: Who was saying that? 
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J: Roger. People in Mexico. Actually, it was jim giovo that said they probably took her to 

happy valley. I mean, people talk.  

I: That’s where everybody takes everybody is happy valley. 

J: Really? 

 I: No, I’m just saying…. 

J: Ha ha ha. Xx Don’t freak me the fuck out. Haha.  

I: There’s a lot of places to hide in Happy Valley. That’s a true statement. That’s a forest, 

trees, rocks.  

J: I graduated from central square. My whole life 

I: Ok.  

(cop leaves). 

(retrns). 

I: Jen, I want to go back to the phone calls. I want to nail down how many times Tonya called. 

To support what you’re telling me. just to support what you’re telling me, you know. 

J: She called me many times. 

I: Ok, but when did she start calling you? 

J: Exact date? 

I: Yeah, if you can remember. Was it last month, last week? 

J: It was definitely last week.  

I: Was there something going on with your family that you remember what day it was? 

Boyfriend with you or not with you? 

J: No, because he works out of town. So that’s … It was definitely a weekday. The 

semi-formal was Friday. And that’s why I let Jacob take the phone. So I didn’t have the 

phone that night. It had to have been either Monday or Tuesday. (more about mon or 

Tuesday)  She Facebooked me.. on Monday or Tuesday first she friend requested me. then 

she texted me a zillion times and I just tried ignoring her. As soon as I gave her my phone 

number. And she started blowing that shit up like crazy. She was saying, we need to talk. 

Ruben’s getting out of prison. I need to talk to you but not on text messages. She just kept 

going on.. 

I:  Did you save them on your phone? 
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J: Some of them… I didn’t save any, but when it gets so full I just started deleting at random 

so I could get new messages. Just the ones from yesterday I still have. … 

I: So you’re texting. Who calls who. 

J: She calls me.  

I: You didn’t call her? 

J: Maybe I did because she was texting me so god damn much I couldn’t keep up with her. I 

think I did call her. Maybe I did call her.  She answered. She said how you been? Where 

you been? We need to talk? Ruben’s getting ready to go up for parole…. Then she tried 

calling me back and I was busy. Same night.  She texted me.. calling me. I didn’t answer. 

If I was busy.. One night 

I: So how does it end? You don’t talk to her that night? You go to bed? 

J: The last time I talked to her was – 

I: No, I mean this Monday.. Let’s start from the beginning. When you’re first talking to her, 

she texting you, blowing up your phone. How does it end? You don’t reply and just go to 

bed? 

J: Yup. 

I: The next day, you get up and whatever. 

J: I got up and I believe I had a text message from her saying, I just wanted to thank you for 

promising me that everything’s gonna be all right, or some shit. I ignored that one. 

I: Well, what did you think about that? 

J: She’s crazy. I’ve known her my whole life. She comes up with some shit, so I just blew it 

off. 

I: Ok. And the next day she texted you? 

J: It was the next day – it was either .. it wasn’t the first day that we had that conversation that 

you said I admitted to that. It was like the second day. Because we only talked two days and 

then I didn’t hear from her no more. 

I: So the second day you talked to her, she was talking about the van bullshit. 

J: Yup. The first day she was trying to protect her ass from Ruben, and how she took the kids 

out of state so nobody took em'. The first day, it wasn’t nothing except for Ruben getting 

out and parole hearing coming out. I said, I went to that website and it says he is up for a 

parole hearing in march, it says… 2013. And she said, oh no, I’m making sure he’s there 

till 2016. And I said, so now you’re a judge, you know what I mean. It was stupid shit like 

that. 
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I: It was a text? 

J: No, that was on the phone. Then I don’t even remember… 

I: That was the first day? 

J: That was the first day. The second day it was all the Heidi Allen stuff.: You know Roger 

and them.. I’m like, no. You’re, um, crazy. You’re crazy. 

I: And how many times did you talk on the phone that day? 

J: A couple because I was busy. She called me a couple times. Very short, if I even answered 

at all.  A couple times I let them go to voicemail. I know I didn’t have it set up.  

I: On the tape, you also make reference to Roger junk the van and get rid of the van.  

J: I said that? 

I: Yeah. 

J: I said I helped Roger junk the van. 

I: Right.  

J: (laughs, slumps, sounds she says oh boy, or hmmph). You’re sure? 

I: Positive. 

J: Because Roger was working at the junkyard. So I mean if I helped him junk a van – which, 

I didn’t work at all, um – 

I: So then you called the guy at the junkyard and asked him about it? 

J: I actually sent him a text this morning asking him if he knew anything about Roger, 

thumper, mike Bohrer and Heidi Allen. 

I: And that’s where roger works? 

J: That’s where roger worked. That’s why I text him. 

I: What did you text him? 

J: My exact words were thumper mike and roger have anything to do with Heidi Allen. And 

he sent me question mark who’s this. and I didn’t respond because I was like all right if he 

doesn’t have my number then obviously we don’t need to talk. Then he sent me back q 

marks and I said Jen. And he’s like, someone went to prison for that. If it wasn’t him then I 

guess he’s getting millions. And I’m like well I don’t know what the hell’s going on, but I 

know I got to go talk to the god damn sheriff. Actually I said, I don’t know what the hell’s 

going on but Ruben (Shawn’s?) wife called me last week and told me roger and thumper 

and mike were included and I don’t know what’s going on but I just wanted to ask. Ha ha 
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ha. Because I know that’s where roger was working and if he junked the van, he junked the 

van there. And if I was aware of it, I wouldn’t have to call and ask and reassure myself, I 

don’t think. I’m pretty sure if I knew something about it, I wouldn’t have to reassure myself 

of something I knew. 

I: Yeah, you’re on the tape saying that you helped Roger get rid of the van. And that when 

they showed up she didn’t even come in. she stayed out in the van. 

J: Well, then I was definitely running off at the mouth to shut that bitch up because I mean I 

really – ha. I really don’t. I really don’t. Honestly.  

I: So are you still in love with Roger? 

J: I hate roger.  

I: Are you afraid of him? 

J: I’ve been – no, I’m not really afraid of him. He’s crazy. I’m not afraid physically of him. 

I’m afraid of some of the (??) he can come up with maybe. But I mean that’s only because 

of how enraged he’s been since I have … I mean, because he’s a full-blown criminal now. 

Ha ha. He’s in prison and everything else. 

I: Well, you said before you beat him up, so.. 

J: I would have to say that was in due time. You got a four by four up against your side and 

you’re gasping for air, I let him have it. You’re right. I knocked his god damn teeth out. 

I: Ok. They’re working on your phone.  

J: Can I have a cigarette? 

I: Need one because of stress. 

J: (talk about smoking). 

I: You’ve been here an hour and 15 minutes. 

J: Not bad. I saved myself five years  

I: It’s Wescott. 

J: Correct. 

I: Address is 1325? 

J: Yes. DOB is 2.17.77.  SS No. ************** Height and weight: 5-6, 200. Light brown 

hair. I dye it. Eyes blue. 

I: You know what? I’d like to take you to my desk, do a quick statement about what you 

know about Heidi Allen and Tonya calling you up – anything you want to put in there. I’d 
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like to go do that, have you put it down on paper and sign it. You know. So I can have your 

side of the story. 

J: Well, I mean should I really – because this is a pretty big case. I’m not really a stupid 

person. I don’t really think I should sign a statement until I make sure – I mean, I agree with 

signing a statement. What I have said is to my acknowledgment(?). 

I: Ok.  

J: So I guess signing it’s not a really big deal, but, I mean is something coming about this? I 

mean,  

I: You’re not in any trouble. 

J: No, I mean 

I: I’m telling your story. 

J: Because for real, I honestly want to go make a visit. I haven’t seen James Steen since he 

murdered them. But I know I could go visit him if I got the nuts in me, only because I don’t 

know if I look it. What used to be my best friend is now a murderer. I really want to go see 

him. 

I: Why? 

J: Because I want to know. I want to know, I mean for my own. 

I: Mm-hmm. 

J: If this is something that these people did and I’m supposed to know, then I should know.  

I: I just need to get on paper what you know.  

J: But I don’t want to sign a statement to you saying I don’t know when you got that that 

freakin tape of me saying that I know. You know what I’m saying, cause – 

I: Ok, so, it’s not like – it’s you running off at the mouth. Or whatever. I don’t know. 

Whatever it is you did, you did. You’re not in any trouble. You’re gonna leave here. I’m 

not looking at jail. I’m not looking to arrest you for anything. I’m just looking to either 

corroborate what people are saying, or to squash this. 

J: All right.  

I: I just need you to… 

J: Am I the only one getting talked to about it? I mean, is this gonna be a full-blown 

investigation where everybody’s gonna talk to you. 

I: Yes. 
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J: Good.  Because I feel like I’m an outcast (??). and I’m like, damn. Why don’t I know? 

I: I just need you to sign a paper so I can show it to my boss. It’s just you and me talking here 

and I can’t remember everything.  

J: Right. that’s why you make people sign statements. Let’s do it.  

(laughing and joking as the walk out). 

(they’re out of the room, but you can hear this and it sounds like them): 

J: Thank you. 

I: I don’t hear that often. 
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State ofNew York 03/07/13 1812 hours

County of Oswego Date and time of Statement

City Of Oswego DIV. Pietosid

Present at time of Statement

1, lennifer L. Wescott now give this statement to

liv. Piettsld of the Oswego County Sherill’s Department

I am 36 years of age born on the 17th day of February 1977

I live at 1325 Co itt 4 Central Square, NY 13036

On 03/07/13 at about 4:30 p.m. I met mv. Pienosld at the Oswego County Sheriffs Department to tell him about what I knew about
the disappearance ofHeidi Mien. I found this very weird that this comes up so many years later. I haven’t heard nothing about this case
in at least ten years until Tonya Priest friend requested me on Facebook around the 4th or 5th ofthis month Not hearing fron her in
years, I accepted it She gave me her phone number and wanted me to call her. It started off as texthg because I did not have time to
call her. We text numerous times before talking on the phone. We text about Tony&s ex-husband getting out ofprison and how she was
afraid of him taking her children when he got out. I kept telling her not to worry about it, Tonya said that he was going to talk ahout
lames Steen, kogerBredcenidge and Michael Bore kidnapping Heidi Mien, She was afraid that she was going to get into trouble
because that is what her ex-husband sent her in a letter. I got her calmed down and she said thanks, that is about all we talked about that
day. The në% day Tonya text me numerous times before I decided to just call her because I could not keep up with her. When I called
her she apswered the phone and proceeded to tell me that I knew all about lames, Roger and Michael kidnapping Heidi which I don’t. I
proceeded to tell frr that she needed to calm down and let the cops handle it Toñya said that lames told her and Vicld West that he had
kidnapped Heidi. Tonya said that while her and Vicki were watching something about aeidi’s disappearance on television, lames asked
them if they really wapted to know what happened to her, he said that he, Roger aM Michael todk her. I told her a lot of tbings
includifig things to just shut her up because I thought she was craay. She told me that I was there when they brought Heidi tQ Roger’s
house which I wasn’t again, I thought she was ctazy. She said I hew the truth, .but I’ do not how of any such thing about lames, Roger
and Michael having anything to do with the disappearance ofHeidi Allen. I told her that the case was closed and I did not want to talk
arty more about it I really did not want to talk about James because he killed Vicld who was part of my ldd’s family and if akes me
sick to talk and think about it and as far as I am concerned he died when he killed Vicki and Chuck. I haien’t talked to Tonya ox the
phone since and have only text her a few times, she thanked me and said that we were good mothers. I did text her on 0 3/06/13 after
Iur. Piefrosld asked me to go to the Sheriffs Department to talk about Heidi Mien. I sent her text asking if she was a cop, she said no. I
said I think it is frnny that I am being questioned by the police now. She told mete tell the truth and that everything would be fna. She
said that if we could take care ofDB, he deserves what he gets. I asked her who DB was and she said I dam well know. I mid whatever
Tonya, she said I wasn’t the person she thought I Was. I proceeded to tell her that if she hew infoimation on Heidi Mien that she
should have come forward with it well before now. During our conversations on the phone if I did say stuff that sounded Ike I was
aeeing with her it was just to shut her up. I do not know what happeded to Heidi Mien. lames, Roger and Michael did not bring
Heidi to a hopse that I was at I never saw her in a van with them. This happened in 1994 and I did not even meet Michael until around
2007 when I bought a laptop from him. I would have known if lames, Roger and Michael had anything to do with the disappearance of
Heidi and would have come forward a long time ago.

I have read the above statement consisting of pages. and it as read to me by myself and Div. Pieftoshi

I understand the statement and swear it is true.

. Subsoribed and sworn to before me this
-

r

A -Q kE)CJN
S. attire

7th day of March 2013

Tames Pietrosld liv. .A.v.—.tnsr--/
Wess

Vedcafiàn-of this deposition is made pursuantto Section 10030(d), of the-Crimihal Procedure Law and I how, that a false
statement herein is puhisbable as a Class A misdemeanor pursuant to Section 210.45 ofthe Penal Law of the State of New York.

Armed under penalt àfpexjuiy this 7th - 1)
arc 2013 4’4
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SHERIFFS’ INVESTIGATOR INTERVIEW OF MICHAEL BOHRER 

CONDUCTED MARCH 21, 2013. 

 

Cop1.  Wait till he gets the squared away….  Tell us what you know about the Heidi Allen case. 

Mb.  That it’s different from what everybody else believes.  And you have to start with mark 

hall.  

Cop.  What’s your name? 

Mb. Michael Bohrer. 

Cop. Ok.  Go ahead, Michael. 

Mb. He spoke to me for an hour before going home that night.  

Cop 1. Who did. 

Mb. Mark hall. And he warned me against the guy with the bloody red ring. That’s what he 

called it. The bloody red ring. And apparently the ring has got teardrops or something on it for 

each kill. I don’t understand that stuff. I never saw the ring. 

Cop. On Gary Thibodeau, you’re saying. 

Mb. No. he wouldn’t tell me who was gonna kill him.  

Cop 2: they just kept saying the guy with the bloody red ring.  

Mb. He did tell me as he was going out, just beware of the man with the bloody stone, the bloody 

red stone ring. Now Gary Thibodeau and what was her name his wife? Sharon Thibodeau ended 

up mailing their jewelry to her parents after my statement in the group about mark hall and the 

bloody stone red ring. So I wanted to get a reaction out of em… So right there it tells me Gary 

had something to do with Mark’s. I’m not convinced how much Gary was involved with Heidi’s. 

I believe it was organized crime setting them up.  

Cop 1: organized crime setting the Thibodeau's up? 

Mb. Yeah. Because  Gary came in to take over mark’s territory. So I believe Gary killed mark. 

Cop 1: over a drug territory, you’re talking about a drug territory killing? 

Mb. Mark told me how he would kill himself if he was to kill himself. And that information 

hasn’t been revealed to the public. And I haven’t told anybody what he told me. 

Cop 1. How? 
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Mb. Through the heart. With a gun. 

Cop 1. How was he killed? 

Mb. I don’t know. Why he gave me this info, I don’t know….  

Cop 1. So you’re telling me the Thibodeaus' were set up because he took over this guy’s drug 

territory? 

Mb. No. people didn’t like him, that he was supposed to be distributing to. He was a fuck up. 

Cop. Gary was. 

Mb. Yeah. Mark was very likable. He had the charisma that people were attracted to. Gary was a 

jerk, OK? 

So, um. There’s so much. But that’s where I came from, the direction that I came from. I was 

living at the hotel there in new haven. Spinners. 

q. so you were living right down the road when she got – 

mb. Oh yeah. She was the same age as my daughter, so it hit me really bad.  

q. what mean real bad? 

Mb. Well I was upset that a young girl in the community was taken from us.  

q. so what’d you do about that? 

Mb. I continued hanging out in the bars, kept my ears open.  

q. did you ever talk to the police about it? Back then or since then? Anyone ever q you about it? 

Mb.  Yeah. One time. They brought me into the station and questioned me. it was Wheeler.  

q. bobby wheeler? 

Mb. Bobby Wheeler and his partner. Brought me into an interrogation room. I don’t know they 

all sat around and stared at me for the most part.  

q.  what did they ask you? 

Mb. Asked me if I was with DEA.  

q. were you? 

Mb. No. 

q. you weren’t working for the FBI or DEA? 
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Mb. I just kind of snickered and said, just consider me a concerned citizen. Trying to find out 

where Heidi was. 

q. so they were asking about why you were doing all this investigation on your own? Is that why 

you were in there? 

Mb. I think so.  

q. were you a suspect? 

 

mb. No. I wasn’t a suspect.  

q. so they’re asking if you’re DEA. What did you tell them? 

Mb. Well, I didn’t say no. But I didn’t say yes because I didn’t trust them.  

q. you don’t trust the police? 

Mb. Not from everything I been hearing about  -- I mean, they’ve replaced a lot of yous from the 

sheriff’s dept. I have no clue who’s dirty and who isn’t.  

Cop 1: well, you can trust us. We’re not dirty. We’re trying to do the right thing.  

Mb. I have to trust you because I want to help. … It was a complete nightmare. 

q. so you don’t Thibodeau had anything to do with it? 

Mb. Sigh. No.  

q. why? 

Mb. Because I did report a red truck. That was being very suspicious. I was junking at the time, 

scrapping metal. So I was going back and forth quite a bit, through new haven to scrap the metal 

and stuff.  I kept seeing this red truck. There were two guys in it. I remember  thinking, they’re 

up to no good. 

q. this was when Heidi came up missing? 

Mb. I had a sense of evil and a sense of .. it was like the third time I passed them. They’re parked 

right behind the stop sign in front of spinners. And I had to stop at the stop sign. I was gonna go 

on straight to go down toward 1. And they gave me a look to kill. It spooked me. 

q. what they look like? 

Mb. One I think was Matt Duell. And the other I think was a sheriff who had a beard.  
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q. one of our guys? Driving a red truck on morning of Heidi’s disappearance? 

Mb. The one in passenger side I believe was a deputy. 

q. morning of Heidi’s disappearance? 

Mb. No. this woulda been .. it’s in my notes. A Wednesday or Thursday. It was before Friday. 

Because I seen the red truck again on Friday and bonnie reported this susp char in a red truck. So 

I was thinking I’m not too far off. I sense that this is strange. I have like a sixth sense.  

q. So was this before she disappeared or after? 

Mb. Before. Because that Sunday she was gonna disappear, OK. But now it’s Friday. 

q. when you say she was going to disappear, how do you know she was going to disappear? 

 

mb. Because we’re in the future now.  

q. yeah but you’re talking back then… 

mb. Well, back then I didn’t have no clue what they were up to. I just sensed evil and sensed 

they were up to no good because they gave me that look, like what the fuck are you looking at? 

And I don’t know about you, but when I see a murderer, I see it in his eyes. 

I want to go the other way. So scooted on. I said wow. And the hair on the back of my head 

stood up.  

Cop 2: Have you seen a lot of murderers? 

Mb. No.  

Cop 1: so you reported this back then? 

Mb. Not in the detail that I am. I’ve been waiting for you guys to – I’ve been waiting for this 

call. Cause I knew one day I’m gonna pop in the picture somewhere, because I made it publicly 

known that this is what I believe and I think matt has something to do with it. And her 

connections to – the reason that Mark Hall’s connected is that .. I’m on the notion that she 

overheard something about Mark Hall. And I think she probably threatened to turn him in for 

murder or something. Because, again, she had an affair with the guy.  It’s been reported that Matt 

was always taunting or trying almost to rape.  

So I’m pooling in all this gossip and I’m trying to filter thru what’s truth and half-truth. I’m sure 

you go thru the same shit. 

q. right. 
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mb. And so at any rate, I get drunk with a friend in Texicana and the next morning we find out 

Heidi’s missing.  

Cop 2. Who’s the friend you were at the Texicana with? 

Mb. Ummm. Oh, shoot. Oh my god. It’s been a long time since I, um. He’s passed away now. 

Um. He lives in Texas. Hermie Jordal. 

q. he’s passed away? 

Mb. Yeah. 

Cop 2: the old man or the kid? There’s two. 

Mb. Actually there’s three. All three are dead now. Hermie was a little older than me. ….  

q. how old are you? 

Mb. 57.  

q. so you were living at spinners at the time of Heidi’s disappearance? 

Mb. Yeah. 

q. who were you running with back then? Hermie, who else? 

Mb. Hermie Jordall. I think Richard Walsh and I was just a barfly back then. 

q. did you hang out with Roger Breckenridge? 

Mb. Eww. Not really. No.  

q. why not? 

Mb. He scares me. he’s fully capable of anything. 

q. what do you mean? 

Mb. He’s got them eyes. 

q. the killer’s eyes you were talking about? 

 Mb. Yeah. 

q. why? Has he killed somebody that you know of? 

Mb. I don’t know. Like I said, I go the other way. I don’t want to know them people. 

q. you never junked cars with them? 
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Mb. Um.. (long pause). Which Breckenridge? 

q. Roger. 

Mb. Roger.  

q. tall skinny guy. Teeth missing in front. Probably your age. He’s 44. Doesn’t know how to read 

and write. 

Mb. The name’s starting to ring a bell  

q. how about James Steen. Thumper. 

Mb. I know the name Thumper.  

q. the one that killed his wife Vicki in Pulaski, over Zack’s. Vicki. And Chuck Carr. 

Mb. I only know them as a friend of the waltzes. Jerry and Wayne. They’re bar people. That’s all 

I know.  

q. you never hung out with Jay Steen, James Steen, thumper? 

Mb. No.  

q. or Roger Breckenridge? Cause they’re saying they know you, that they scrapped with you. 

That’s why I’m getting here to you. 

Mb. So many years ago. Roger Breckenridge is ringing a bell. But his face – same thing with 

Thumper – his face isn’t coming to me. show me a picture of him then I’ll go, ohh, that guy.  

q. yeah I’m the same way with names. 

Mb. Wait till you get old… 

q. ha ha.  

Mb. So you’re saying they were involved? 

q. well, what would you say if I thought so? 

 

mb. I’d say that they’re capable  

But my next question is why the fuck was I so fucking wrong.  

q. you were wrong about what? 

mb. As far as the connection between Heidi and Mark Hall, Matt Duell. 
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q. no Thibodeau conection. 

Mb. I never seen it. And I allowed myself to be as close as  I could.  

q.  let me ask you right up front. What do you think happened to Heidi? 

Mb. What was done with her body? 

q. no. what happened to her. Where is she? 

Mb. They made her disappear. 

q. who’s they? 

Mb. There’s any number of places she could’ve ended up. There’s rumor that Ricky – what’s the 

name of that salvage yard – something Hill. 

q. Crosby Hill? 

Mb. Crosby Hill. Ricky ummm. Murtaugh. Now Rick, I’m trying to remember where that info 

got thrown in my direction and … By the way I think he murdered his first wife. 

q.Ricky Murtaugh? 

Mb. Yeah. 

q. why say that? 

Mb. I don’t remember. I just have it logged in my head that I surmised it.  

q. did Murtaugh have any connection to the Thibodeaus? 

Mb. Well, they’re a junk yard. They got the crusher.  

q. and you junked at Murtaugh’s? 

mb. Yea. Until things got too hot and I had to get the hell out of there.  

q. what do you mean? 

Mb.  I ended up having a bunch of secretive people around me and they’re listening to every bit 

of my words. And everywhere I moved I was getting closed in on. and I had a few psychotic 

episodes if you know anything. 

q. about you running up and down green road? 

Mb. Yeah.  

q. what was up with that, saying call the FBI, call bobby wheeler? 
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Mb. Oh, that. Boy, I’ll have to dwell on this stuff and get it recalled. 

q. what was up with that. You say oh that like you remember now 

mb. (long pause) I’ll dwell on it and it’ll come back to me. the long term memory’s here. I just 

have to dwell on it for a while then it all starts coming back. Maybe the opening of that box will 

start bringing back some memories. 

q. so you don’t remember what happened.  

Mb. You might not be in the wrong direction because that’s the direction that my tauntings came 

from. Would be that group of people. 

q. on green road, you’re saying? 

Mb. Yeah there was what’s his name. lived right next to me. you’re talking about Breckenridge 

and – 

q. let’s stick with that. Who was taunting you? 

Mb. (pause) 

q. go ahead. You can tell me, I’m not gonna.. 

mb. You see, there was a lot of mental stress going on with me at the time. We had the chemicals 

from the apple orchards. I was on medication. And by the way, this guy who was at the gas 

station, he was paying a lot of attention with us.  

q. a lot of people will. That’s why I wanted to you to come to the station to talk to you. But you 

wanted to meet here. 

Mb.  I didn’t want to go all the way to Oswego. 

q. these people taunting you. Who were they? Or was it in your mind? 

Mb. It wasn’t in my mind. It was the coke people. 

q. like who? 

Mb. (long pause).  

q. go ahead. You can spit it out. 

Mb. The names aren’t coming forward. 

q. I’m not going to go tell these people. Not going to throw you in front of these people. 

Mb. I understand. (pause). What exactly are you asking. 
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q. who were these people who were taunting you on green road. Why were you running up and 

down the road? You need to explain that. You were running up and down the road saying Call 

Bobby Wheeler. I know about Heidi Allen. Call bobby wheeler. Call the FBI. That’s what I’m 

looking for. You need to explain to me why you were doing that. 

Mb. I was proving to somebody, and I’m trying to remember who it was. Oh, I can’t remember 

what led me to it. I was absorbed in the scanner back then. I was bringing all this… scanning 

stuff. like I said, I really abused my brain back then, stresswise. I was recovering from acute 

anxiety and from working at IBM. And (long pause) it’s really --- I mean, there’s so many 

people involved to where I was set up to where I was basically stcuck there on green road. I 

couldn’t go anywhere. The transmission went on my truck. The guy kept putting off fixing it.  

q. so that pissed you off? 

Mb. Well, it kind of makes me wonder if he was doing that because he was ordered to.   

q. taking drugs when you were running up and down the road? 

Mb. Nothing more than drinking… and pot. 

q. so you were drunk? 

Mb. No. I think I was in a manic state .. I was paranoid. That’s what it was. Because I already 

had an attempt on my life.  

q. who? 

Mb. You recall the incident where I was picked up, I had somebody else’s car. I believe they set 

me up with that car, fully intending on it to break down and cause an accident. Thru the 

grapevine that’s supposed to be a favorite among organized crime. 

Cop 2; it seems like you want to tell us who these people are but you’re scared to. 

Mb. There’s eyes and ears all over this county. 

Cop 2. I can guarantee you this: if you tell us who you’re talking about, we aren’t going to tell 

anybody. 

Cop1. and if you’re that paranoid, why insist on meeting us in a public place like this? 

Mb. Because there’s dirty guys. I don’t know who you’re gonna talk to… I heard on occasion 

many years ago that when it comes to investigation, when you end up with more questions than 

you’ve got answers, the problem’s within. And Heidi Allen was kind of like representing that. 

Every time you uncover  something  you had 10 more questions. 

q. you think someone on sheriff’s dept. had something to do with it? 
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Mb. Yeah. According to my theory.  

q. so the guys in the red truck had something to do with it? 

Mb. Yeah. I’m certain. Matt Duell and deputy Curtis. 

q. what if I told you, Mike, that someone said you had something to do with it? 

Mb. Phht. They don’t know what they’re talking about.  

q. why? 

Mb. I’m not capable of doing anything like that.  

q. why not? 

Mb. It’s not in me to do it. 

q. not in you to do it? Why not? 

Mb. I’m not a violent man. 

q. no? 

mb. No. 

q. just have panic episodes? 

Mb. Yeah. That’s about it.  

q. so in your panic episodes, do you think you could do something like this? 

mb. No. 

q. why not? 

Mb. No.  

q. do you remember what you do during these panic episodes? 

Mb. Thou shall not kill. I’m not going to hell for nobody.  

q. right. thou shall not kill. So during these episodes, you don’t think you would have a lapse in 

your thought process and kill somebody, snap and take em away? 

Mb. No.  

q. you don’t think so? 
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Mb. No. 

q. what if told you that some people are saying you, roger b and James Steen had something to 

do with this? 

mb. Ha. I barely know who they are.  

q. right.   

mb. Um. Hmm. Imagine that.  

cop 2. You seemed so preoccupied with the case. You had a whole box full of stuff. 

mb. Oh yes. I was obsessed with it because I took a personal note in it because she was the same 

age as my oldest daughter and it just freaked me out that a kid could just be taken out like that. 

Plus, the psychological effect of always passing a sign thru town that says where’s Heidi.  I don’t 

know, but I’ll try and find out, is what goes through my head. And I’m sitting in the middle of all 

these scumbags in the bar and I figured if anybody could figure out what happened to Heidi, it’d 

be me, because I’m part of the bar furniture. 

Cop 2. So you weren’t keeping track of it because you knew that you were involved with it? 

Mb. No… (?) involved with it. You can do all the searching you want, but don’t waste too much 

time in that.  

Cop 2. We don’t think we’re wasting our time. If people say something like that, we have to 

follow up on that. You know what I mean? 

Mb. I always thought I was weird where bobby wheeler brought Bivens here on several 

occasions, and after each visit here… Bivens is the one who witnessed the abduction, right. and 

after each time they met he would change his statement. His first statement is closer to the truth I 

think than any  other statements because after that I think he was being coerced. 

q. do you remember what that was? 

Mb. Not the details, but I believe I got a copy of it. 

q. I’d like to take a look at all your paperwork. 

Mb. Ok. So anyway, I was following it like that. Read between the lines here. Because prior to 

that there was a two tone van that was circulating in the community that was stalking women. 

q. how know that? 

Mb. Because the lady that ran the video store next to post office.. said the girl upstairs. .who was 

separated from husband… was being stalked by matt Duell. Who had the two tone van and the 
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tire in the back. And he had the red truck…. He scares me. he’s another one of those guys who 

scared me. … lived in new haven. Owns the saw mill. Matt owned d and w with his 

grandmother. And he owned the sawmill… he was .. there are a lot of things that I think point to 

matt and Curtis’ involvement. A lady lived behind the store who was there that Sunday. Pat. 

Owned the dog kennel. 

q. remember when H came up missing? 

Mb. Easter Sunday.  

q. year? 

Mb. 96, 97.  

q. what month? 

Mb. Easter, it’s got to be march or April…. Couldn’t tell you the exact date. 

q. back to all the rumors.  

Mb. I was looking at rumors as circumstantial.. So there had been reports of women complaining 

about a stalker in a van. You guys were saying something about a van. That following Tuesday I 

drove past the saw mill. Saw a van that. The next Wednesday, it was gone and never to be seen 

again. and you guys were planning to search the saw mill and they delayed you 24 hours. That’s 

when van disappeared. Made me suspect of matt. 

Pat’s stamen: mst reliable. Several witnesses I think were part of the scam to cover it up. Pat is 

the lady who owned the kennel behind the store where H disappeared. 

q. what did you drive when living at spinners? 

Mb. My black truck. 87 GMC truck. Shortbed pickup. 

q. what’s your relationship with your daughter? 

Mb. We got divorced young. By that time I didn’t have a relationship with my daughters because 

of the distance. It was 1000 miles. 

q. so did you take a liking to Heidi? 

Mb. Nooo. 

q. did you have an infatuation? 

Mb. No. I know where you’re heading that way. 

q. what way? 
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Mb. I didn’t get infatuated with her as a daughter replacement or anything.  

q. let me ask you straight up: did you have anything to do with Heidi’s disappearance? 

Mb. No.  

q. how do you feel when I ask you that?  

Mb. (long pause). I don’t know. 

q. what do you mean I don’t know. Are you pissed off about it. 

Mb. No. I’m not pissed.  I’m just confused. I don’t understand why you think it’s me.   

q. like I said, there’s rumors, these people, like all this stuff you said people are saying all this 

stuff. Everything comes back together. That’s why I’m here talking to you. They’re saying you 

had something to do with it. 

Mb. Phht. That’s crazy. 

q. what do you think about these people saying this about you? 

Mb. I don’t like them.  I think they’re evil people. They’re thieves. I don’t like thieves. Outside 

from that, I don’t know who they are.  

q. did  you have anything to do with Heidi’s disappearance? 

Mb. No, I don’t. 

q. you didn’t? 

mb. No. 

q. do you know who did? 

Mb. No. I only have suspicions. 

q. gotcha. I hear you. 

Mb. But talk to pat. 

q. pat? The one with the kennel. 

Mb. I’m surprised you don’t know anything about her. I’ve got it in my box. 

q. speaking of that box – 

mb. Why would she – and Wallace. He knows something. He was lawyer for Gary, later on 

became judge. She made a statement to sheriff’s that Sunday morning. She used to be legal sec 
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for inv firm. So she’s sharp. So she found herself that Sunday morning with girl missing. The 

guy first on scene, she caught him in a lie. And she caught Curtis in a lie, all in one morning. 

Now Curtis shows up at dand w and spoke to pat. He was coming on the job that morning and 

there was  report of a vehicle speeding. Now he supposedly doesn’t know anything about Heidi’s 

disappearance yet because everybody’s still kind of like, Heidi, Heidi where are you. 

She told him: we’ve got a girl here who’s missing. He says I’ve got to find out what the deal is 

on this van. And sped off then comes back. What was that all about? 

q. trying to find the van? 

Mb. It’s a report that’s not on the police blotter saying he got a complaint about a van speeding 

away. Then leaves everybody there without any authority at the scene of a crime. 

q. so you think this Curtis is dirty? 

Mb. He coulda been the guy with the beard.  

q. you have a beef with him? 

Mb. No. no beef at all. Other than the rumors in the community and Pat really got me onto 

Curtis…. I didn’t know who the bearded guy is. However, after talking with pat, and comparing 

our notes, it seemed like Curtis might’ve been the guy in the truck with Matt. All of this may or 

may not have anything to do with Heidi. That’s why I’m throwing my hands up and saying, I’m 

out of here. I’m not well enough to be sticking my nose into this shit. It’s dangerous. 

q. that was back then? 

Mb. Yeah. That’s how I ended up in the hospital. I think the last time was primarily because 

poisoning. 

q. someone poisoned you? 

Mb. The apple orchard there… 

q. ok. This box  of stuff you have – can I take a look at it? 

Mb. You can have it. It’s not doing me no good. 

q. can we go over there and grab it. 

Mb. The landlord’s really… 

q. two seconds. 

Mb. Landlord is Wesley Miller.  
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q. it’ll take two seconds. Picture and I’ll give you a property receipt. 

Mb. You guys really think it might be me? 

q. do I think it might be you? 

Mb. Yeah. It appalls me that -- 

Cop 1. Should I be thinking that it’s you? 

Mb. No –  

q. now it appalls you. A minute ago I asked you how you felt… 

mb. I mean, things take a while.. 

Cop 2. We have to turn over every stone, know what I mean? 

Mb. But look at whoever’s accusing me. take a closer look at them. That’s a dark ring, a dark 

circle of people. That’s why I hightailed it out of new haven. It’s a dark place for me. People 

aren’t what they seem to be. I don’t envy you guys… 

q. it’s 11:22 a.m. We’re at Mapleview Family Restaurant. Michael, you met with myself, Inv. 

Pietroski (sounds like he’s cop 1), and investigator Johnson. You’re willing for us to go over to 

your camper, we’ll get your box and give you a property receipt and we’ll get it back to you 

when we’re done with it. Today’s date: March 21, 2013. Anything else you want to say? You 

know this is being recorded. 

Mb. Keep the darn box. I’ve got no use for it. The phone call that came has come. It’s all yours. 

It’s out of my league. I admit I was sick back then. 

q. what – in the head? 

Mb. Well, not when Heidi disappeared but what followed.   

q. you had problems with your mind... psychotic episodes. 

Mb. Yeah. They had me on medication for depression and it wasn’t agreeing with me. then you 

had the poisoning of the apple orchard. 

q. is this because of the Heidi Allen thing because you were feeling bad because you had 

something to do with it? 

Mb. No. no, I didn’t have anything to do with it. I have no guilt. I was sincerely upset. And I 

sincerely thought if anybody could dig up the truth, I was going to be able to. Because I was 

basically considered backdrop scenery. 
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q. right. so you could listen and hear.  

Mb. Right.  

q. and try to find out what happened - -but that didn’t work out so well? 

Mb. Ummm. 

q. you heard some stuff. you have your theories. 

Mb. I heard a lot of stuff. you take that guy from Texas. He was a joke. Rumor was describing 

him as a troubleshooter to reorganize the cocaine network. I followed him around. he was doing 

his share of doing coke while he was draining the resources of Heidi’s parents. That’s what that 

appear5ed to me. and he avoided me like the plague. And he was pissed when I opened my shop 

across from the Heidi Allen center. Aww, he was pissed. So there.. I mean, you guys are gonna 

start changing your questioning out there and people are gonna start thinking I been talking to 

you. It scares me. 

Cop 2. I know you said you had nothing to do with it. But if you were going to kill her, how 

would you have killed her? 

Mb. I have no idea how to kill someone.  

Cop 2. Ok.  

Cop 1. I’m going to end this recording. Anything else you want to say, Mike? 

Mb. No.  

Cop 1. Thank you for your time. 
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$tatement

State ofNew Yoric

______

/0 O 7County of Oswego Date and time of Statement

& Of

_______

___________

Present at time of Statelnent

5 /7 e ,i now give this stateent to
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lam - years of age born on the of 5P7L
—

Ilive at te / Lk
V

_____

I understand that I have the right to remain silent and refuse to answer questions

_____

Anything I do say may be used against me in a Court of law

i1J5 Pswe discuss this matter I have the right to stop answering questions at any time I desire
J43 I have a right to a Lawyer before speaking to you, to remain silent until I can talk with him and have himpresent while t am being questioned.

V

if I desire a Lavyer but can not afford àne a Lawyer will be provided to me without cost

,) t-’ 3 I understand each of these rights aod now give this statement of my own free will without threat or promise
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I have read the above statement. consisting of F pages. and it was read to me by
I understand the statement and swear it is true.

-

1

Subscribed and sworn to before me this LAø’

__

of

________ ____

,f3ff1M7e V

_______________

P________________
V

-_IoyIIE ‘fitness
Veriñoaflon of this deposition is made pursuant to Section 100.30(d), of the Criminal Procedure Law and I know, that a falsestatement herein is punishable as aClass A misdemeanor pursuant to Section 210.45 ofthe Penal Law of the State of New York.
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Statement

State of New York

County of Oswego

City Of Oswego

05/02/13

__________

Date and time of Statement

by. James Pieftosid

Present at time of Statethent

I’ Megan I. Shaw now give this statement to

mv. Pieftosid ofthe Oswego County Sheriffs Department

I am 27 years of age born on the 29th day of

I live at 4727 Salina St Pillasid, NY 13142

March 1986

Mound the Month of March, April or May of2010 James Steen was at my house on Dutchill Rd. in the Town of Parish. My
husband, Sidney Shaw, and I were sitting in the living room when James Steen came over. I know James was drugged up when he
came over. He was on a rampage about his wife Vicki and how he was going to kill her. I sat there and laughed at bin and said no
you wouldn’t MU VioM, you wouldn’t do that That is when James started talking about Heidi Allen. James said. “you wanna make a
bet I helped dispose of Heidi Allen”. He said Heidi was trying to get her boyfriend out oJthe gang (Vicious Circle) and trying to get
people in trouble that were in the gang so one night she was taken from her work my members of the gang. James said they
(unlasown who) killed her and that he helped dispose of her body in a cabin in the woods off of Sr 69 across from the new storage
units between Co Rt 22 and Crosby Road. The next day I called Tanya Priest and told her what James told me and she had a panic
attack on the phone and said that is the same story James told Sidney (Tanya’s ex-husband, my current husband) and her years ago. A
few weeks later James was picking up his vehicle from my house and again said he was going to kill Vicki. I told him no you won’t,
your just pissed off. James said. “1 already told you about Heidi, I will kill Vicld. Those are the only times that James has ever
mentioned Heidi Allen to me.

I have read the above statement consisting of 1 pages. and it was read to me by myselVlnv. Pietroski
I understand the statement and swear it is tile. I

Subscribed and sworn to before me this

2nd day of May

Verification of this deposition is made pursuant to Section 100.30(d), of the Criminal Procedure Law and I know, that a false -

statement herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law of the State of New York.

Afflrmed under penally of perjury this 2nd

May 14.7M Q&tIJ
Signature[ c%’

2013

James Pietrosld by.
Comm. Of Deeds Notary Public

llgfgq 2iieo
Si ature “4

day of 2013
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PUBLIC SAFETY CENTER TELEPHONE: (315) 349-3200
39 CHURCHILL ROAD FAX: (315) 349-3212

OSWEGO, NEW YORK 13126

Office of the District Attorney
MARK M. MOODY GREGORY S. OAKES ASSISTANT
FIRSTASSISTANT DISTRICT ATTORNEY / CORONER DISTRICTATTORNEYS

DISTRICT ATTORNEY MICHAEL G. CIANFARANO
JAMES M. NICHOLSON

KATHLEEN M. MACPHERSON MATTHEWJ. BELL
INVESTIGATOR ROBERT E. GENANT

ALLISON M. O’NEILL
June 6, 2013 COURTNEY E. PETTIT

THOMAS W. CHRISTOPHER
CHARLES H. CIESZESKI

Randi Juda Bianco, Esq.
Federal Defenders Office
4 Clinton Square, 3rd Floor
Syracuse, NY 13202

Re: People v. Gary J. Thibodeau
Indictment No. 94-161

Dear Randi:

On Friday, February 22, 2013, I received information from a local attorney who had
received a phone call from Tonya Priest, who claimed to have information regarding Heidi
Allen’s disappearance. On that same day, I contacted Priest by telephone and arranged a
telephone interview with an investigator from the Oswego County Sheriffs Department for the
following Monday, February 25th

On february 25, 2013, mv. James Pietroski and I spoke with Priest by telephone, and that
interview was recorded. Based upon the information that Priest provided, I made arrangements to
have her come to New York for an in-person interview, which took place on February 2$, 2013.

During the February 28th interview, Priest claimed that she heard James Steen make oral
admissions to being personally involved in the disappearance and killing of Heidi Allen.
According to Priest, Steen stated that he and two other males—Roger Breckenridge and Michael
Bobrer—were involved. Priest also stated that Steen claimed that Breckenridge’s then-
girlfriend, Jennifer Wescott, was a witness to some of the events. Written statements were
obtained from Priest.

Given the nature of Priest’s allegations, we arranged to have her make contact with
Jennifer Wescott. Initially, the contact took place through Facebook and via text messages.
Ultimately, we made arrangements to have Priest make a monitored telephone call to Wescott.
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Investigators from the Sheriffs Department subsequently interviewed Wescott and
obtained a written statement from her. She denied any knowledge about Heidi Allen’s
disappearance or death. She denied the allegations made by Priest.

Investigators from the Sheriffs Department ultimately interviewed James Steen and
Roger Breckenridge, both of whom are presently serving state prison sentences. Most notably,
James Steen is incarcerated on murder convictions stemming from a 9/12/10 incident in which he
killed two individuals with a shotgun.

Both Steen and Breckenridge denied any knowledge about or involvement with Heidi
Allen’s disappearance or death. Both men gave a written statement to investigators.

Sheriffs investigators subsequently interviewed Michael Bohrer, who also denied any
knowledge about Heidi Allen’s disappearance or death. The interview of Bohrer was digitally
recorded. During the interview, Bohrer showed investigators a bag of folders, books, and papers,
some of which referenced Heidi Allen’s disappearance. The investigators seized / secured a
plastic bag containing these writings, which are now in evidence at the Sheriffs Department.

Further, investigators also interviewed Megan Shaw, who was identified by Tonya Priest
as possibly having information. Shaw claims that in the Spring of 2010, James Steen made oral
statements indicating that he helped dispose of Heidi Allen’s body. A written statement was
obtained from Shaw.

Attached hereto as Exhibit 1 are copies of the following documents:

1. Oswego County Sheriffs Dept. CID Contact Record (2 pages);
2. Statement of Tonya Priest dated 2/28/13 (3 pages);
3. Statement of Tonya Priest dated 3/1/13 (12 pages);
4. Facebook messages between Tonya Priest and Jennifer Wescott ( pages);
5. Copies of photos taken of text messages sent between Tonya Priest and Jennifer

Wescott(33 pages);
6. E-mails from Tonya Priest, forwarding text messages that were exchanged with

Jennifer Wescott (17 pages); and
7. E-mails from Tonya Priest, showing Facebook communications with an

individual named “Douglas Hartranfl” (7 pages);

Attached hereto as Exhibit 2 are copies of the following documents:

1. Statement of Jennifer Wescott dated 3/7/13 (1 page);
2. Statement of James Steen dated 3/15/13 (1 page);
3. Statement of Roger Breckenridge dated 3/19/13 (2 pages);
4. Receipt for Property from Michael Bohrer dated 3/21/13 (1 page);

..— 5. Photos taken during interview of Michael Bohrer (5 pages); and
6. Statement of Megan Shaw dated 5/2/13 (1 page).
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Attached hereto as Exhibit 3 are copies of the following items:

1. CD of digital recording of 2/26/13 phone call interview with Tonya Priest;
2. CD of digital recording of 3/2/13 phone call between Tonya Priest and Jennifer

Wescott;
3. CD of digital recording of 3/7/13 interview of Jennifer Wescott;
4. CD of digital recording of 3/21/13 interview of Michael Bohrer; and
5. CD of digital photos taken of text messages on Jennifer Wescott’s cell phone.

Additionally, in April of this year, my office received information that a recent arrestee
named Charles Bliss claimed to have information regarding the location of Heidi Allen’s body.
Shortly thereafter, I received information from Onondaga County Chief Assistant DA Rick
Trunflo that an inmate in their facility (Matthew Roach) claimed to have overheard another
inmate (Charles Bliss) talking about the location of Heidi Allen’s body. Sheriffs investigators
interviewed Roach on April 23, 2013 and took a written statement from him.

On April 23, 2013, Sheriffs investigators also interviewed Charles Bliss and obtained a
written statement from him. During the interview, Bliss claimed that he was shown the location
of Heidi Allen’s body over 20 years ago, after high school but before he went into the Navy in
1991. If his timeline is correct, his claimed observation of Heidi Allen’s body preceded her
disappearance by approximately 3 years. As such, it appears that Mr. Bliss does not have
reliable information.

Nevertheless, attached hereto as Exhibit 4 are copies of the following documents:

1. Handwritten notes of Oswego County Sheriffs Deputy J. Burke (1 page);
2. Inmate Letter from Matthew Roach (2 pages), along with “cover letter” from

Onondaga County Chief ADA Rick Trunflo (1 page);
3. Statement of Matthew Roach dated 4/23/13 (1 page);
4. Statement of Charles Bliss dated 4/23/13 (2 pages); and
5. Drawing / diagram made by Charles Bliss dated 4/23/13 (1 page).

I am providing all of the foregoing information, documents, and CDs pursuant to the
People’s ongoing duty to provide Brady material in this matter.

further, I would like to memorialize the fact that you and I have been having ongoing
discussions about this matter since February 26, 2013, at which time I advised you that I had just
spoken with an individual from out-of-state (who you would later learn was Tonya Priest) who
claimed to have information about the disappearance and presumed killing of Heidi Allen.

from that date forward, we spoke on multiple occasions, and I shared additional
information with you as the investigation continued. Although I initially could not provide
names of the specific persons involved due to the fact that the investigation was ongoing, I
shared information regarding the nature and substance of the claims being made.
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Please know that I truly appreciate your cooperation and patience as the Sheriffis
Department and my office sought to follow up on the new information and conduct a thorough
investigation to find the truth. I likewise respect and appreciate your willingness to keep
confidentiality so as to not compromise the integrity of the investigation.

If you have any questions, please let me know. Thank you.

GREGORY S. OAKES
District Attorney

Enc.

cc: Hon. Walter Hafner, Jr.
Gary J. Thibodeau
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COUNTY COURT OF THE STA TE OF NP,W YORK 
COUNTY OF OS\VEGO: CRIMINAL TER.t-1 

PEQPLE OF THE STATE OF NEW YORK, 

-against-

GARY THIBODEAU, 

STATE OF OHIO 
COUNTY OF KNOX SS.; 

Respondent, 

Defendant-Appellant. 

I, Carl Robinson being duly sworn.depose·and state: 

NOTICE Of MOTION 

INDICTMENT #94· 161 

1. I am 32 years old and currently live.in Ohio where I operate my own computer 

business. Robinson 'Computers. 

2. I grev1 up in Parish, New·York where I lived on Bangal Road throughout my 

childhood and adolescence. I knew the Breckenridge fanlily my entire Ii fe. 1 met Jenni fer 

Wescott through Rpger Breckenridge almost 20 years ago. 

3. In approximately 2002, when I was 21 years old I worked in a computer shop 

owned l?y Mi~hael Bohrc;r 11nd located on 3146. St.Rt. 69 in the Town of Parish. I answered an ad 

in lhe newspaper for a head technician and was hired on.liy Micha:el Bohrer in late 2002 or early 

2003. 

4. During the· time I worked in the computer shop, I recall Roger Breckenridge, 

Jame.s Steen ~d Jennifer Wescott eo~ng to the shoJ) to purchase marijuana from Michael 

Bohrer. I re.call Jen.riifer W¢scott and Roger Breqkenri~ge Jiving on Rice Road, but l eannot 

recall exactly where on Rice Road; 

. S. I spent a. lot·of.time with Roger Breckenridge andJennifer \Vescott at family 

pllrties, Approxima~ly 1.0 y~ ag(j, I was i\t a family party ,lfith Jennifer Wescott and th.e Heil!i 
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Allen case was mentioned. I cannot reeall how the topic came up bu1 Jennifer Wesco11 

specifically stated that .. the real killers \vere never caught." 

6. In June 2014, I reconnected with Jennifer \Vescott on facebook and we 

communicated briefly about where she was currently living. On .July 7, 20141 read a posting by 

Jennifer Wescott on her Facebook page which stated she was being harassed by a reporter from 

the Post Standard. I thereafter engaged Jennifer in a private conversation through instant 

messaging and asked whether the reporter wanted to speak to her about what she said at the party 

JO years earlier regarding Heidi. The following is a detailed account of what we discussed: 

"Carl Robinson: remember the bday party and rods and everyone was talking 
about Heidi for some reason? u mentioned that the real killers were never caught 
maybe someone said something about that, and its why itS all coming back up 
now. 

Jenn Wesoott: yes but I am not going to tell anyone about it; 1.tn not going to be 
the next one dead for ronoing my mouth om! I will not go to court for anything 
that I said over I 0 years agq that's retarded. · 

Carl Robinson: I am just saying if u do know something u shot1ld tell someone its 
only right!!! 

JeWJ Wescott: Im done talking about her! I don't have to say anything earl, idc 
what ppl are saying im not saying nothing about it. I will not be the next one dead 
in a box in the woods 

Carl Robinson: in a box in the woods?? What docs that mean? And I doubt 
anyone will hann you for telling the truth". 

7. Jennifer Weseott.has defriended me on Facebook recently however, on July 27, 

2(>:14 she ~nt me a message following the coverage of the cabin search off of Rice Roa4. The 

. following message was sent to me from Jennifer Wescott: 

Jenn Lynne: lf anyone ask. you i never went to florida \vhen Heidi went missing and I 

riever lived on rice. road. Dori'tteJI them anything! 

Carl Robinson: why would you block ine; then unblocl~ me to tell me !hys? 
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Jenn WescoU: + New Message QActions Cl

Cad Robinson
reme9ber the day party and rods and everjcne was talking
about hiedi for some reason? u menfiondthatthe real
killers were never caught maybe someone said something
about that, and its why its all comming back up now.

I Jenn Wescon
yes tut i am not going to tell anyone about it Im not goinj to
be the next one dead for running mj mouth off!! I will not goto
court for anything that i said over 10 jears ago thats retarded.

Cad Robinson b

ian just saying Wu do know something u shouldtell
someone. its only right !P

Jean Wescott 6OSpr
• im done talking about her! i dont have to say anything carl. idc

what ppl are saflng in not saying nothing about it i will not
be the next one c!ead in a oox in the woods

Cad Robinson
in a tox in the woods?? what does that mean? and i doubt
anyone will harm you for telling the truth

Seen 627pm

Wrte a re*...
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Date/Time: 8/17/94 13:54:56 

--~-~-~~-------------------------------------------------------------------
System: CLI!EFS 
Progrm: CMS301 

Crimes Management System 
Incident Report 

Page: 10 

----------~---------------------------------------------------------------Case No.: 1-94-003829 OSWEGO COUNTY SHERIFF'S OFFICE (Continued) 

At approx. 10:05am ! sent two trackers, JAmie Rhinehart and Richard 
Phelps to the crime scene to check the area in back of the store, per 
Sheriff Nellis. 

At approx. 10:20am Lt. Goodsell arrived at the Command Post and was 
briefed by myself of the activity. I was then assigned by Lt. Goodsell 
to work at the Command Post working the phone, lead sheets and 
assigning Deputies to take statements and following up on leads. 

Reporting officer stayed at the Command Post until approx. 08:35pm 
Wltil relieved by Sgt. Lighthall. 

Sg:f::tor-t eport LORTIE ROY Report: 4/27/94 

Between 8:00 A.M. & 8:30 A.M., writer was at home, off duty and 
overheard a transmission over the scanner from the Oswego County 
Sheriff's Dispatch requesting Investigator's to the D&W Convenience 
store at NY 104 & RT 104 B, in the Town of New Haven, and all other 
patrols to search the area roads for a white female name HEIDI ALLEN. 

Writer reeegni...zeal ;J.'e1oi Al len as a canf~oent±al 'n£o.rmant who hadP 
&orke'd i th_ th:e ACT TEAM wfien wr±.t'er-had:::charge....o.f:it- ±n:=1.99i and -
199'2. Writer contacted dispatch and learned that Lt, Goodsell had 
requested assistance and learned that Heidi may have been abducted. 
Writer signed on at 8:00 A.M. and started toward the scene. 

While enroute writer contacted Lt. Goodsell by Cel-Phone. Writer 
was asked to report to the Lieutenants off ice to pick up the Video 
equipment and eel-Phones to bring to the scene. 

At the office writer informed Undersheriff Reuel A. Todd of the 
connection with ALLEN, that he rc 1 £fle sn0l:l-ld4>e-lee~'P-'fn In~ 
.:alpn-Scru~on~s arug f i le. • The file would include names of dealers 
that ALLEN would have been involved with. Undersheriff Todd requested 
Inv. Scruton called in. Writer started to the scene with equipment 
requested by Lt. Goodsell. 

At the scene writer met with Lt. Goodsell and Sheriff Nellis. 
Writer was assigned with Deputy Van Patten to search a mobile home 
under reconstruction across the street on the east side of Rt 104, 
there was no sign of ALLEN. Writer and Van Patten returned to store 
and were informed that I'JW. Sc:rmton could not locate C .• _I ..!.--fi:le £or-
4tLLEN. ~tep, was Allens contact with ACT TEAM so writer asked 
VanPatten if he turned file over to Inv. Scruton. He did not recall 
ALLEN as a C.I. in 1991 until writer reminded him. VanPatten then 
called the office and had someone check his mailbox. !.Che· fi l e was 
lo~ated and elay_e~o the crime ~ene. -

At 10:00 A.M. the crime scene was secured and the store was 
closed. All members working were called to regroup at Command Post 
at New Haven Fire Station where writer was placed in charge of lead 
sheets and assigning personnel to follow them up. 

Writer was relieved by Sgt. Lighthall at 8:30 P.M. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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In 1991 this r’eporter was assigned to the Anti—Crime Team under the
supervision of Sgt. Lor’tie. During this time frame, this reporter was
approached by Judqe Sturtz regarding his niece Heidi Allen possibly
having information r’egarding illegal drug trafficing in Oswego County.
This reporter along with Sgt Lortie, proceeded to the Allen residence
at a later date and spoke to Heidi and her parents regarding
information that she had knowledge to. Heidi advised both officers
that she had been to several parties in the Scriba ar’ea where drugs
were present. Heidi also made refer’ence to the students in the Mexico
School that were involved in drug activity. No specific reference was
made to anyone person in particular. This reporter took a picture of
Heidi and completed a 3x5 index car’d containing her information about
her address and other personal information. At an unknown time this
reporter used that phone at the D&.W store located at the intersection
of STR 104 and 104B. During this time frame, unknown to this reporter
I dropped the 3x5 index card and the photo of Heidi . While off duty 3

this reporter received a phone call from Deputy Montgomery advising
this reporter that the paper’ work regadi ng Heidi was turned over to
him by an employee at the D&\) store. Patrol advised Montgomery to
place the paperwor’k in [fly rTii lbox. This reporter never used any
information or Heidi as a confi dential infor’mant in any crimi nal cases.

In 199L when Heidi came up missing, this r’eporter received a phone call
at my r’esidence from SGT Lor’tie. Lortie advised this reporter that
Heidi was a confidential infor’mant for me in 1991. This reporter
advised Lor’tie that I had no recall about the case involving Heidi.
This reporter was then advsied that Heidi was the relative of Judge
Sturtz, and inquir’ed wher’e the case packet was located as it was not in
the drug locked file. Patrol advised Lortie that the paperwork was
located in this ‘epor’ters mailbox located at the Sheriff’s Office. The
paperwork was r’ecovered by an unknown person from the mailbox. While
this repor’ter was wor’king at the Heidi Center’, this reporter’ saw the
paperwork which was retrived from this reporter’s mailbox.

OUNVf SE1” r
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S

08 December 1994
1500 Hrs

SUB]: Heidi Al len Investigation

This report is filed pursuant to a request by Lt Goodsel 1

Back in late 1991 or earl y 1992 while on routine patrol this
writer stopped at the D & W Convenience store and was asked about an
index card and photo that had been found in the parking lot at the
store. Patrol was given the items one was a polaroid photo of Heidi
Allen the other was a 3 by 5” index card with Heidi ‘s name, address
and phone number’ on it and a codeword that I can’t remember. It also
had Deputy Vanpattens name on it. Lipon contact with Deputy Vanpatten
he stated to leave it in his mailbox. Upon return to OCSD I left the
photo and card in Deputy Vanpattens mailbox and this was the last I saw
of them.

OSWGO COUNTY SHE.’j
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COMP.# 3829—94 -‘--

-‘.— --

. INV. WHEELER

._____ YZECTIM: HEIDI ALLEN

DEF.: GARY THIBODEAU

1- PLASTIC_BAG_WITH_A_RECEIPT_FROM_E.T._COTE__SHOWING_THE_SALE
OF A DRIVE SHA-T FOR A 1983 CADILLAC.

STORED ON SHELF 3-21 EVIDENCE ROOM

LOGGED BY INV. T. WHIPPLE

5—5—95
COMP.# 94-38.29

DEP. CROMIE

DEF.: RICHARD THIBODEAU

VICTIM: HEIDI ALLEN

t 1- PIECE OF CARPET FROM THIBODEAU VAN
W 1- PIECE OF CARPET FROM THIBODEAU VAN

3 1- PIECE OF CARPET FROM THE THIBODEAU VAN

1- PIECE OF CARPET FROM THE THIBODEAU VAN
STORED ON SHELF 3-6 OF EVIDENCE ROOM.

RETURNED FROM F.B.I. LAB.

ORIGINALLY TAKEN 6-22-94

5—23—95

COMP.# 94—3829

INV. KLEIST

DEF.: RICHARD & GARY THIBODEAU

VICTIM: HEIDI ALLEN

1- PLASTIC_BAG_WITH_MISC._PAPERS,PHOTOGRAPH,_1993_PERSANNAL
PLANNER.

STORED ON SHELF 3-20 OF EVIDENCE ROOM.
LOGGED BY INV. T. WHIPPLE.
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Case No. 9f 3’%-9 Inventory #_________

Type of offense__________________
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pLiiV3o p--•
Suspect -1- CL 7l
Victim

Date and time of recovery Y
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Location of recovery OC
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Recovered by ç

CHAIN OF POSSESSION
Received from

_______________________

By
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By_

______

Date UUi ‘Tn 1995 PM
Recelv dfrim_
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COUNTY COURT OF THE STATE Of NEW YORK
COUNTY OF OSWEGO: CRIMINAL TERM

THE PEOPLE Of THE STATE OF NEW YORK

Respondent,

-vs- AFFIDAVIT
Indictment No. 94-161

GARY J. THIBODEAU,

Defendant-Appellant.

I, Joseph Fahey, being duly sworn depose and state:

1. I am currently an Onondaga Cotmty Court Judge and have worked in this capacity

since 1997. In 1994, I was hired to defend Gary Thibodeau against accusations set

forth in a two-count indictment filed in Oswego County Court charging him with the

kidnapping of Heidi Allen. On June 19, 1995, the jury rendered a verdict of guilty on

the count of Kidnapping in the First Degree. On August 7, 1995, Thibodeau was

sentenced to 25 years to life.

2. In preparation for trial, I examined all of the documents and evidence produced by the

Oswego County District Attorney’s Office. It was my practice to make specific

requests for Brady material in any criminal case and, as was my standard practice, I

did so in this particular case. In fact, following the jury’s verdict the defense

discovered that the prosecution failed to turn over Heidi Allen’s diary, which resulted

in the discovery of a Brady violation.

3. On July 24, 2014, I was contacted by defense counsel for Gary Thibodeau and asked

whether I had ever seen a series of reports from the Oswego County Sheriffs Office

detailing information about Heidi Allen acting as a confidential informant. I can state

without hesitation that those documents were never disclosed to me as Gary

Thibodeau’ s trial counsel, and that I first learned of any information regarding Heidi

Allen acting as a confidential informant on July 24, 2014.

4. On July 28, 2014, I was shown the following reports:

Report dated December 9, 1994 prepared by Deputy Van Patten
Report dated December 9, 1994 prepared by M.J. Anderson

1
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Report dated December 8, 1994 prepared by Deputy Montgomery
Report dated April 27, 1994 prepared by Sgt. Lortie
Report and evidence tag dated May 16, 1995, prepared by Investigator
Kleist

Upon inspection, I can say with certainty that I have never before seen any of
these reports and documents.

5. In addition, I was asked on July 28, 2014 whether I had ever received any reports or
was provided any information regarding interviews by Sheriff Investigators with the
following individuals:

Roger Breckenridge
Jennifer Wescott
Michael Bohrer
Dan Barney

I had never heard of any of these individuals until I was recently contacted by
defense counsel.

5. There is no question that this information would have proved critical to the defense
of Gary Thibodeau. As his attorney, I could not provide a motive for Heidi Allen’s
abduction and the prosecution could offer no motive for Gary Thibodeau. The jailhouse
informants, however, testified that Allen was upset with Gary Thibodeau because she
believed that he was going to “screw” her in a drug deal. The fact that Heidi Allen was a
confidential informant would have clearly undermined these claims and would have
without question provided an alternative theory surrounding her abduction, particularly
since her status as an informant was not kept confidential and was known by members of
the public.

Josahe

Sworn to me this 2
day of July 2014

Notary Public

RICHARD L. HAUMANN
Noftry P’:! to State of New York

Qua1ifid in Oir’. Co. N. O1LCO25831
2

My Com:. :ilcs nno 1 ‘
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COUNTY COURT OF THE STATE OF NEW YORK
COUNTY OF OSWEGO: CRIMINAL TERM

PEOPLE Of THE STATE OF NEW YORK,

Petitioner,
-against-

GARY THIBODEAU,
Respondent.

AFFIDAVIT

INDICTMENT #94-1

STATE OF NEW YORK
COUNTY OF OSWEGO S$.:

I, Danielle Babcock, being duly sworn depose and state:

1. I am 30 years old and live at 131 Bangal Road in the Town of Parish, New York.

2. I am giving this statement as a means of relaying information I have regarding

Mike Bobrer.

3. In or about 1999 or 2000, my sister Tonya Babcock and I worked for Mike Bohrer

in his computer shop on Route 69 near the railroad tracks in the Town of Parrish. We were both

about 15 or 16 at the time. He had us doing telemarketing calls for a company he worked for

called East Coast Resorts. During the five to six months we worked there, he would make vague

comments about Heidi Allen. These comments were made to both my sister and I on different

occasions. He would say “I’ll do you like I did to Heidi”. We never reported his comments to

the police. We were scared and after about the third time he threatened me, I quit working for

him.

4. Shortly after I quit, my sister Tonya was working one evening and Mike locked her

in the computer shop. She was very scared and called her boyfriend to come and get her. That

was the last day my sister worked for Mike Bohrer.

3
Danielle Babcock

Sworn to me this

day of J9’ 2014

“f\Totary Public
RICHARD L. HAUMANN
ITot:v P’b1 in the State of New York
c”Jfied in Orrn. Co. No. O1ffi6O25831
Iiy Comni. L::pires 3une 1 2t)A.  236
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COUNTY COURT OF THE STATE OF NEW YORK

COUNTY OF OSWEGO: CRIMINAL TERM

PEOPLE OF THE STATE OF NEW YORK,

Respondent, AFFIDAVIT IN SUPPORT
-against- OF MOTION

INDEX #94-16 1

GARY THIBODEAU,

Defendant-Appellant

STATE OF NE W YORK )
COUNTY OF OSWEGO ) SS.:

I Joseph Mannino being duly sworn depose and state:

1. I am 30 years old and I currently reside in Mexico, New York. On July 25. 2014,

I contacted Federal Public Defender Lisa Peebles to tell her about a conversation I had with

James Steen. who I know as “Thumper”, when the two of us were housed at the Oswego County

Jail in 2011.

2. At that time, I was in jail for violating an Order of Protection and I was in an

eight- man cell block with Thumper. He was being held pending his murder trial because he was

accused of killing his wife, Vicky West.

3. I had known Thumper and Roger Breckenridge together for the past ten years.

Thumper was very comfortable talking to me about diflerent things while we were in the

Oswego County Jail and, although I cannot recall how the topic came up, Thumper told me that

he squashed the van that was used in the abduction of Heidi Allen. He told me that he took it to

Canada and had it scrapped. He also said Heidi Allen was a “tough chick.”
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4. I never said anything to anyone about Thumper’s admission because I did not

know whether he was telling the truth at the time. This past week I was reading about the new

allegations involving Roger Breckenridge and his possible involvement in the Heidi Allen

disappearance and I knew Thumper was close friends with Breckenridge and that they scrapped

metal together. I remembered what I humper had told me and I thought it might be an important

fact for the District Attorney’s Office.

5. I contacted the Oswego County Sherifrs Department and they referred me to the

Oswego County District Attorney’s Office. I spoke with Assistant District Attorney Moody who

questioned me about my statement and repeatedly asked whether Thumper said he squashed the

van for the Thibodeaus. Thumper never mentioned the Thibodeaus when he made the statement

about squashing the van. Assistant District Attorney never asked me to provide an aFfidavit or

give a formal statement.

6. 1 decided to contact Gary Thibodeau’s attorney.

,eph Mannino

Sworn to before me this

i day of July

Public
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COUNTY COURT OF THE STATE OF NEW YORK 

COUNTY OF OSWEGO: CRIMINAL TERM 

_______________________________________________ 

PEOPLE OF THE STATE OF NEW YORK, 

Respondent, AFFIDAVIT 

-against- 

INDICTMENT #94-161 

GARY THIBODEAU, 

Defendant-Appellant. 

_________________________________________________ 

STATE OF NEW YORK) 

COUNTY OF OSWEGO) SS.: 

I Deborah Vecchio being duly sworn depose and state: 

1. I am 57 years old and have resided at 44 Rice Road for more than 30 years.

2. My son Darron is 36 years old and he grew up living at 44 Rice Road.  In 1991, when he

was 14 years old, he built a rather elaborate fort/cabin in the woods down the street and in the 

woods from our home.  I went back there several times while he was in the process of building 

the structure as well as with him years ago after he finished building it.  It was structurally sound, 

there were built in bunk beds, a fire pit, and an old refrigerator where he stored his wood.  

3. I recently saw the news coverage that indicated there were no other cabins in the woods

around that area and I emailed John O’Brien from the Post Standard to tell him that was not true.  

I told him about the cabin my son built directly across the street from the property my father 

owned, 68 Rice Road.  My son told us that he sought permission from the property owners 

before he began building. 

4. In the past, I had contact with Michael Bohrer when I went to his computer shop and he

would frequently talk about the cabin.  He joked about it to me so I knew he was aware of its 

location. 
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4. In the past, I had contact with Michael Bohrer when I went to his computer shop and he

would frequently talk about the cabin. He joked about it to me so I knew he was aware of its

location.

5. My father, Walter Rice, acquired the property prior to 1994 at 6$ Rice Road. He actually

lived in the back of the garage and there was a trailer on the property that he rented to other

people. The first tenants he rented to was the Wescott family. I specifically recall Jennifer

Wescott living in my father’s trailer with her family and she kept adding people to the family. I

remember my father being upset because Jennifer Wescott moved her boyfriend into the trailer

and he found out when he returned from Florida in May 1994. He made them move out once he

returned.

6. I advised law enforcement of the information contained in this affidavit on July 27, 2014.

1L\p Ut.
—ebia. Vecchio

Sworn to me this

-9 dayofJuly2ol4

Notary Public

RICHARD L. HAUMANN
Notary P’tbljc in the State of New York

Qualified in Orion. Co. No. O1H6O25831

My Comm. Expires June 1
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JUL.29.2014 2:34PM THE UPS STORE NO.587 P.2

COUNTY COURT OF THE STATE OF NEW YORK
COUNTY OF OSWEOO: CRIMINAL TERM

PEOPLE OF THE STATE OF NEW YORK,

Petitioner,
-against

TONYA M. PRIEST,
Respondent.

STATE OF
COUNTY OF

________SS.:

I, Tonya M, Priest being duly sworn depose and state:

1, I am 36 years old and currently live in Tennessee.

2. I lived in the Town of Parish, New York on County Route 26, between the ages of

10 and 16 years old and I attended Aitmar Parish Williamstown Schools.

3. In 1994, when I was almost 16 years old, I met Sidney Ruben Shaw (“Ruben”),

through Clark Hamilton Jr. and we eventually married. Clark Hamilton had introduced me to

Michael Bohrer long before I met Sidney Shaw, I had known Roger Breckenridge most of my

life because my parents were friends with his brothers. Roger Breckenridge was related to

Ruben. During this time period, my friend, Victoria West dated James Steen.

4. While James Steen and Victoria West were dating they lived at lot 12 in

Chezwic Estates Trailer Park on New York State Route 69 which was located next to the Happy

Valley Inn. At that time I lived at 398 Foil Road, Amboy. New York.

5. In 2006, I hired Victoria West to work with me at Robert Funria’s Landscaping,

After work one day I gave Victoria West a ride home and we both went inside when we arrived.

James Steen was home at the time watching television, sitting in a recliner and eating a plate of

scrambled eggs and toast. Victoria West and I sat on the couch and something came on the

television about Heidi Allen’s disappearance. Victoria and I were talking among ourselves and,

NOTICE Q]LMOTJON
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when we just said “If Thibodeau didn’t do it then who did?” James Steen heard this rhetorical

question and he turned around in his recliner and asked us if we really wanted to know what had

happened to her. He told us that is what happens to rats around her and then he gave a detailed

account of what they did to her and how.

6. Steen stated that they got up early to do this and went to the store, I recall his

exact words being, “Mike waited in lüs van in the parking lot by the side door with the van

running and the back doors open. Roger went into the front to distract her and that he went

through the side door that comes in behind the counter and grabbed her and Roger came flying

over the counter and grabbed her too.” He told me they had a hard time with her and when they

got her to the van they Mt the van floor hard with her and then laughed. He said she was a

handful and as soon as they hit the van floor Mike took off and the doors were still open. He

explained that Mike almost lost control of the van but they eventually got her under control and

then went directly to Jenn and Roger’s house. He said they took her in the garage and Jenn was

flipping out because they brought her there. He said they took turns beating her with things in

the garage until she died. He said they wrapped her up and she was a heavy girl because she was

a big girl. He also said they almost got caught by a passing car because they couldn’t get her

body past the thicket. He said at the last second they got her through the thicket and he believed

most people would have turned around. He told us that they dragged her for a long time and he

almost had a heart attack. He said they dragged her across the railroad tracks and hit another row

of thicket and then it opened up to a cabin in the woods. Vicki and I asked why they would bring

her in that way and he told us so they would not be seen.

7. Once inside the cabin, they all cut her up into pieces with a hack saw and then

peeled back the floor boards and put her body under the floor and then resealed the floor. There

was a woodstove inside the cabin where they put her clothes but he did not say whether or not

they burned the clothes.
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8. When we said we did not believe his story, he told us to go to the cabin and see

for ourselves and to look inside the woodatove for her clothes, He was angry with us for not

believing him and he said he would take us there himself but then we would be witnesses and he

would have to kill us too. He also told us that after all of this happened, Michael Eohrer got a

place next to the railroad tracks so that he could see if anyone was coming in and out of there.

He also told us that he got a trailer on Ri. 11 so both could watch each end and warn each other if

anyone went in there to look for her. He stated that Roger Breckenridge and Jennifer Westcott

moved to Florida after there was searching behind Breckemidges house.

9. James Steen told us the reason they killed Heidi Mien was because Heidi Mien’s

boyfriend owed drug money to a drug dealer. The drug dealer was threatening her boyfriend and

Heidi Mlen threatened to call the police and report him. James Steen said that if Heidi Mien

was successfi.d that some “big, big guys were going down.” James Steen said they could not let

that happened and that Is why they killed her. We both said to Steen that there is an innocent

man in prison for this and be responded that it was not his problem.

10. I know that at the time of Heidi Mien’s murder Michael Bohrer own a white

van. After the murder and while the police were searching for this white va4, Michael Bohrer

showed up at my Ruben’s mother’s house driving a small blacks two door, step side truck with

one single red pin stripe which he bought from Clark Hamilton, Jr. I asked him what happened

to his white van and he told me it died.

11. Back in 2006 when James Steen told us this information, I just had a difficult

time believing it. My views changed later when I found out James Steen shot Victoria and I

realized he was capable ofwhat had ocirred. In 2010, 1 began contacting the Exploited Kids on

the internet to give them this information but there was no response. In 20111 contacted

Michael Monteleone at the New York State Police in Albany through email but nothing

happened. In the past four years I have contacted the Exploited Kids network at least once a
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year. Since I was receiving no responses I decided to contact Mary Felasco and shortly after

that I received a phone call from the Oswego County District Attorney, Geg Oakes.

12. On Thursday, February 28, 2013, I was with Greg Oakes when I contacted

Jennifer Westcott through text messaging at 7:46 PM and our conversation was as follows:

TI’: Hey Jen, I just wanted to check on you. Just wanted to catch up with you.

How is Missy and the kids? Here’s my number g64-456-9464. I’d like to hear

from you. it’s been a whiLe.

JW: Hey hunnie I will call you in a bit. ..feeding the kids.

I asked Greg Oakes what he wanted me to do and because he looked tired I told him we could

finish tomorrow. He told me to feel her out and we would call her in the morning. I agreed but

continued to text her both on facebook and with my cell phone! At 8:07 PM, I began sending

texts to Jennifer Westcott again and the following occurred:

TP: Ok woman

3W: (responded with a smiley face)

TI’: 865 not 64

3W: K

TI’: Miss you ldd n miss missy. Odd I found you asked Mikey to tell u n missy

you were in my thoughts. Wasn’t’ sure if he saw you anymore.

Jennifer Westcot stopped responding so I sent another ten

TI’: Whereinthehellare you?

3W: I had to put the baby to bed.

TI’: You had a baby boy or girl? How’s Sake n mm?

1W: lake n sis are great.., I had a baby with Bruce 4 years ago.

TI?: I knew that. I though us meant u had another one,. . how’s missy? U n Ence

still together? Sen text my phone. I’ve got to talk to you in private, its Ng time

important.
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3W: Missy is still a Jehovah and no me and Bruce split up in the beginning of

October.. Thank God.

TP: Please listen to me... very very important. Get off PB text my phone. . so no

one can see what were chaffing about.

I have been friends with Jennifer Wescott for years and she trusted me but I needed to find a way

to have her open up about what she knew happened to Heidi Allen so I told her that Ruben was

in prison anxi that he has written me a letter saying that he wanted out and that he was going to

turn me in for withholding information on Heidi Mien.

TP: Ruben’s been tying to get out of prison so he I feel like crying turned me in,

you, Ten Lumley, Roger, Thumper [James Steen) n Mike,

1W: For what

TP: Thumper the flicken asshole told Ruben, me, Megan, Lumley about his crap

w Heidi Allen, Now they want to push the fficken issue, Thumper told us girls

everything. I never believed him. He sent me a note and said its withhold

information.

1?: I’m not sure if he’s trying to scare me.

1W: Fuck that silt has been closed 4 years.

TP; Well I have no plans on letting him see the boys.

flY: What’s his real name?

TP: Sidney

1?: if they did n they come to me Jenn do I tell them what Thumper said or what

do I do

SW: ii don’t know anything?

TP: I don’t know what to do.

TP: Thumper scared the shit out of me,. .1 never said a word,

1W: So I knew and was subpoenaed into court and didn’t go.. that is closed.
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TP: I can breathe now

13. Jennifer’s son accidentally called my cell phone and I was with Investigator Carmen

at the Oswego County Sheriff a Department and when I called her back that is when

we taped our phone conversation. I told her that I knew the truth about what had

happened to Heidi Mien because James Steen had told me. I told her that he told me

it was him, Roger and Mike and that they brought Heidi to her house and that she

“flipped out.” She responded, 61Hell yeah I didV She then stated the only

involvement she had was she knew and that she helped scrap the van with Roger.

Jennifer Westcott told me that the police had swarmed their house shortly after Heidi

Mien came up missing and that caused her and Roger to move to Florida.

14. I have not heard anything from the Oswego County District Attorney or the Oswego

County Sheriffs Department in more than a year. The last time I spoke with

Assistant District Attorney Moody he told me there was no investigation. I

eventually contacted R.andi Bianco because I realized nothing more would be done to

fi.iftber the investigatiozt

Sworn to me this

______

day of July 2014

Cf >cjw’

e
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CONF I DENT IAL
REPORT OF POLYGRAPH EXAMINATION

To: RANDI 3UDA BIANCO,Esq.

SUBJECT: GARY 3. THIBODEAU

ISSUE: KIDNAPING
HEIDI M. ALLEN - VICTIM

Date of Examination: March 28, 1996

The information contained in this report is SENSITIVE in nature.
The recipient is cautioned to safeguard this report and itscontents from persons who do not have a valid need for this
information.
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ARRANGEMENTS

on, 3/28/96 GARY 3. THIBODEAU came to the Administrative Offices of
the ATTICA STATE CORRECTIONAL FACILITY, ATTICA, N.Y. 14011 for
purpose of a polygraph examination.

ISSUE

The main issue under consideration was whether or not GARY 3.
THIBODEAU was telling the truth when he claimed that he had no
guilty knowledge of, nor was he in any way fabricating, his version
of allegations accusing him of being involved in the
abduction/kidnapping of a person known as HEIDI M. ALLEN. The date
of this event was April 3, 1994 and Mr. THIBODEAU was arrested,
indicted and convicted of Kidnapping 1st Degree and is currently
incarcerated at the ATTICA CORRECTIONAL FACILITY, ATTICA, N.Y. for
this crime.

FACTUAL BACKGROUND

The facts concerning this case were provided the polygraphist by
PANDI JUDA BIANCO,Esq. attorney of record for Mr. THIBODEAU

PERMISSION AND RELEASE FORMS

Prior to his pre-test interview, GARY 3. THIBODEAU signed two
copies of our standard Permission and Release Forms, which stated
that he was taking the test of his own free will. One copy of this
executed form is enclosed with this report, while the other copy is
incorporated with our case file.

EXAMINATION RESULTS

In the polygraph recording, there were definite indications of
TRUTHFULNESS when GARY 3. THIBQDEAU answered no to the following
pertinent test questions:

Q: Do you know who is responsible for HEIDI ALLEN’S disappearance?

A: “No.”

Q: Did you take any part in HEIDI ALLEN’S disappearance ?

A: “No.”

Q: Did you personally see HEIDI ALLEN on April 3, 1994 ?

A: “No”
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Q: Do you personally know where HEIDI ALLEN is?

A: “No.”

Q: Did you ever brag to any inmate that you were
responsible for HEIDI ALLEN’S disappearance?

A: “No.”

OPINION

It is the opinion of the polygraphist, based upon the
polygraph examination of GARY J. THIBODEAU, that there
were no significant reactions to the above questions that
are indicative of deception.

%bmitted

MICHAEL . BERY A.C.P.

MSC:fg
Certified Polyg hist

Enc.
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People’s Discoverable Property Response
CPL 240.20, dated December 21, 1995,
pages 102A—102F

December 21, 1994

Joseph Fahey, Esq.
1010 State Tower Building
Syracuse, New York 13202

Re: People vs. Gary Thibodeau
IND 94—161

Dear Attorney Fahey:

On December 14, 1994, You came to the District Attorney’s V

Of f ice for the purpose of inspection of discoverable property
pursuant to your CPL §240.20 demand.

Made availab3.e to you at that time were a great number of
items including:

1. All photographs.

2. All video tapes.

3. All diagrams.

4. All (aural) cassette tapes.

5. Copy of the Osuego County Sheriff’s Department Criminal
Investigation Report in this matter.

Pursuant to my request, Investigator Terrance Whipple, Oswego
County Sheriff’s Department, was present when you reviewed the
photographs/diagrams/video tapes/cassette tapes. To assist you in
your interpretation of those items, Investigator Whippie was
reques ted by me to answer any questions that you may have had
relative to what the items may have depicted. You indicated that
you wished copies of some of the photographs and two of the
diagrams.

To expedite this matter and move it forward as quickly as
possible, our office will make copies of those items that you
desire. To the extent that there are any other items that you wish
to have copies of, please advise.

1

A
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Joseph Fahey, Esq.
Re: People vs. Gary Thibodeau
December 21, 1994 - Page 2.

Relative to the Qswego County Sheriff’s Department criminal
investigation report made available to you, there were five
cardboard file boxes, each measuring approximately 12 1/2 inches
by 15 1/2 inches by 9 1/2 inches. Each of these boxes were filled
with copies of documents that constitute the Oswego County
Sheriff’s Department investigation report.

In an attempt to create a record of those documents that you
had reviewed and/or sought copies of, I proposed three different
ways that we could proceed. The first discussed option was your
selecting the documents you wanted copied and our office would make
available to you a photocopier. The second option involved your
creation of a written list of those documents that you wanted
photocopied and our office would then make a photocopy of those
documents and provide them to you. The last option was that you
would take.wjth you the five file boxes, not review the contents
prior to taking them, but acknowledge in a separate memo that the
contents of those boxes was a complete reproduction of the Oswego
County Sheriff’s Department criminal investigation report. You
selected the last option and £ enclose with this letter the file
memo you signed acknowledging receipt of a complete copy of the
Oswego County Sheriff’s Department written report1

During our court appearance before 3udge Brandt on December
8, 1994r I stated to you and Attorney Walsh that all discoverable
property has been previously made available to you. Further, that
it would continue to be made available with the date of December
16, 1994 being discussed for when you would come to our office and
review those items for the first time.

Pursuant to Our appearance in Oswego County Court on December
8, 1994, our office has made available to you, prior to the date
I indicated in Court of December 16, 1994, the discoverable
property you sought to inspect. Should there be additional
discoverable property that is added by .the Oswego County Sheriff’s
Department to the investigation report that you have already
received, this additional property will be disclosed to you subject
to the People’s right pursuant to CPL S240.50f 1) to seek a
protective order.

As I have indicated to you before, this criminal action is
still being investigated by the Oswego County Sheriff’s Department
and it not my intent to create an adverse effect upon the
legitimate needs of the Qswego County Sheriff’s Department to
further their investigation by disclosing to you any new portion
of their investigation report while they are following up on new
leads.

.4
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Joseph Fahey, Esq.
Re: People vs. Gary Thibodeau
December 21, 1994 - Page 3.

To the extent that you wish to again review any of the item5
of the property you reviewed for the first time on December 14,
1994, please contact our office and we wifl make them available to
you as soon as possible.

It is my intent to expedite the pre-trial discovery procedures
so that we may move this matter to trial as soon as possible.

In the motion presently filed In County Court, you deuianded
all “Brady” material. You presently are In possession of the
Oswego County Sheriff’s Department criminal Investigation report
relative to the facts and circumstances involving the kidnapping
of Heidi Allen. To the extent that there is any potential evidence
or information property that may in fact or may tend to be
exculpatory, it is included in the investigation report that you
flOW have in your possession. People are aware of there ongoing
obligation to disclose any subsequently discovered “Brady” material
and comply, should that information become known to the People.

• As I had previously indicated to you in our answer to your
motion, the Oswego County Sheriff’s Department considered a number
of different individuals as potential suspects in the abduction of
Heidi Allen. Contained within the report you now have are the
identities and follow-up investigation relative to each of those
then considered suspects. Additionally, every individual who went
to the D&W Convenience Store on April 4, 1994, prior to the
abduction of Heidi Allen, was considered to be a suspect until and
unless they were excluded. You have that information in the report
of the Sheriff’s Department.

The report we provided to you identifies a number of different
forms of information that came to the Sheriff’s Department in the
form of potential leads. To the extent that you construe this
information to be so-called “Brady” material, you may wish to
consider that portion of the file that deals with the following:

Heidi Allen sightings, anonymous telephone call, anonymous
letters, building check5, DCJS reports, D&W bulletin board notes,
Heidi Allen doctor records, drive by motorists, evidence, FBI
reports, FBI surveillance, Halt VICAP, hang up phone calls, Heidi
Allen Center, hospitals, lead sheets, motel checks, neighborhood
canvasses, Niagara Mohawk, NYSPIN datas, Onondaga Community
College, orders of protection, emergency management, parole lists,
questionnaire, interview sheets, PEN register, people in store,
police reports, psychics, road block information, search team maps,
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Joseph Fahey, Esq.
Re; People vs. Gary Thi.bodeau
December 21, 1994 - Page 4,

search team sign up sheets, search warrant, Heidi Allen sightings,

Sytlie Energy, stolen car reports, store checks, subsurface imaging,
suspicious persons (lead 1 through approximately 1,400), suspicious

vehicles (lead 1 through approximately 1,00), tax map information,

teletypes, time calculations, television stations, DEW Store,

warrants, telephone calls Oswego County Jail, telephone traps,

Heidi Alien file, specific files involving the following

individuals: Darlene Austin, Robert Baldasaro, John Barlow, Mark
Barlow, Jodi Benway, Christopher Bivens, Jean BudU, Dayne Corey,

John Corey, Leonna Corey, Susan Cowen, William Cowen, Ricky

Crawford, Teresa Crawford, Deputy Curtis, Sgt, Durdick, Ronald

Dawley, Jennifer Delong, Arleta Dix, Kristine Duell, Matt Duell,

Leo Fabian, Nancy Fabian, Christina frasier, Steven Frasier, Jamie

Gardnier, John Glenister, Patricia Granger, Hills Heating and Air

CondItioning, George Ingersoll, David Hinman, William Kane, Daryl

Kellar, Keith Lafond, Scott Laisey, Brett Law, Rod and Mary Law,

Gina Lombardo, Crystal Magrisi, James McDonald, David Maynes,

Richard Mitton, David Maloney, Leland Needle, David Maynes, Karen

Souva, Donald Neville, Sr., Donald Neville, Jr.,, Richard Mutton,

David and Angela Nelson, Alexander Nye, Maryann O’Reilly, Ann

Perau, Harold ?erau, Laurie Petrie, Nathalia Si.lva, James Spears,

Linda Sperling, Kimberly Stevens, David Stinson, Mary StinsOfl, Dean

Stone, John Swenskowski, Julie Sweich, Richard Thibodeau, Gary

Thibodeau, Ken Allen, Kristine Duell, David Vrooinan, Harold

Wiitsie, William Woolson, Francis Zeller, Lisa Allen, Sue Allen,

Jerry HarrIngton, Brett Law, Rod Law, Wendy Law, Jim Price, James

Searles, Missy Searles, Nancy Searles, Terry Searles, Tom Searles,

Martha Sturtz, Russell Sturtz, Chip Wills, George Wi11, Roberta

Wills, Adams Police Department, Agawan Police Department

(Massachusetts), Amateur Electronic Mail, America’s Most Wanted,

Athens Police Department, Atlanta, Georgia, Police Department,

Auburn Police Department, Broome County Sheriff’s Department,

Buffalo Police Department, Carlisle (Pennsylvania) Police

Department, Ceyuga County Sheriff’s Department, Chickasaw (Iowa)

County Sheriff’s Department, Clay Poif Ce Department, Clinton (New

Jersey) Township Police Department, Columbia County Sheriff’s

Department, Commerce City (Colorado) Police Department, Crawford

(Illinois) County Sheriff’s Department, Community Alert Network

Information, Danville Police Department, Dexter Police Department,

Dutchess County Sheriff’s Department, East Greenwich Police

Department, Elmira Police Department, Fitchburg (Massachusetts)

Police Department, Fort Myers (Florida) Police Department, Fulton

County Sheriff’s Department, Geddes Police Department, Genesee

Township (Tennessee) Police Department, Geneva Police Department,

GJ.lmere (Texas) Police Department, Headland (Alabama) Police

IO?
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Joseph Fahey, Esq.
Re: People vs. Gary Thibodeau
December 21, 1994 - Page 5.

Department, Heidi Search Center (Texas), Henrietta (Oklahoma)
Police Department, Hilisborough (Florida) County Sheriff’s
Department, Ithaca Police Department, Jefferson County Sheriff T

Department, Johnstown Police Department, Kennebec (Maine) County
Sheriff’s Department, Leominster (Massachusetts) Police Department,
Lewis County Sheriff’s Department, Livingston County SherifVs
Department, Los Angeles (California) County Sheriff’s Department,
Loves Child Protection Services, Madison County Sheriff’s
Department, Manlius Police Department, Maryland State Police,
Massachusetts State Police, Missing Children Foundation, Missing
Children Health Center (Florida), Montgomery County Sheriff’s
Department, National Center for Missing and Exploited Children,
Niagara County Sheriff’s Department, NYS Police (Albany, Auburn,
Cortland, Fulton, Ithaca, Julias Pond, Watertown, North Syracuse,
Pulaski, Oneida, Painted Post, Wilton, Wolcott, Thruway), Lewis
County Sheriff’s Department, Ogden Police Department, Ohio State
Police (Ohio), Onondaga County Sheriff’s Department, Oneida County
Sheriff’s Department, Ontario County Sheriff’s Department, Ontario
Provincial Police (Canada), Orange County Sheriff’s Department
(Florida), Oswego County Jail, Oswego Police Department, Pinelias
County Sheriff’s Department (Florida), Pennsylvania State Police
(Pennsylvania), Phoenix City (Alabama), Police Department, Phoenix
Police Department (New York), Prince •George County (Maryland)
Police Department, Pueblo County Sheriff’s Department (Colorado),
Saratoga County Sheriff’s Department,. Seneca County Sheriff’s
Department, Shenandoah County Sheriff’s Department (Virginia),
Syracuse Police Department, St. Lawrence Sheriff’s Department,
Taylor County Sheriff’s Department (Florida), Toledo, Ohio, Police
Department, UnsoI.ved Mysteries Show, Utica Police Department,
Vermont state Police (Vermont), Warren County Sheriff’s Department,
Waterford Police Department, Watertown Police Department, Wayne
County Sheriff’s Department, Webster Police Department, Ervin
Adams, Patrick Allen, Adam Beshures, Daniel Brady, Raymond Bies,
Thomas Borrelli, Paul Burns, David Duell, David Duell, Jr., Dennis
Dueli, Rory Formen, Charles Gawrecki, Albert Fellows, Carl Green,
Mandell Hart, Robert Jones, Heath James, Martin Kabot, Daryl
Keller, Robert Kohutanich, Steven Kunia, Richard Leone, Dani
rAster, Paul Marturano, Stephen McKearin, Ian Mucky, Shane Moore,
Michael Santimaw, Roger Singleton, Kazimer Skoozdopli, Leon Slobe,
Tracey Dale, Tom Watson, Nelson Weed, Oswego County Sheriff’s
Department Officers William Cromfe, Jeff Bzdlck, Dean Goodsell,
Sumner Hall, Nick Kleist, Fred Ling, Robert Lighthall, Ralph
Scruton, Ruell Todd, Rodney Watson, Robert Wheeler, Terry Whipple,
Dale Yager, Herb Yerdon, Ralph Scruton, evidence sheets (leads 0
through 1,399), drawn measurements D&W Store, PEN Register, and
Thibodeau van carpet measurements.

‘4
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Joseph Fahey, Esq.
Re: People vs. Gary ThIbodeau
December 21, 1994 - Page 6.

I thank you for your attention to this matter and will by a
copy of this letter to Judge Brandt report on the progress to date
relative to pre-trial discovery procedures.

Ver truly yours,

DONALD H. DODD
Assistant District Attorney

DHD:ar
Enc.

cc: Honorable John W. Brandt
William Walsh, Esg.
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COUNTY COURT Of THE STATE Of NEW YORK

COUNTY OF OSWEGO: CRIMINAL TERM

PEOPLE Of THE STATE Of NEW YORK,

Respondent, AFFIDAVIT IN SUPPORT

-against- OF MOTION

INDEX #94-161

GARY THIBODEAU,

Defendant-Appellant

STATE OF NE W YORK )
COUNTY OF OSWEGO ) 55.:

I Richard Haumann being duly sworn depose and state:

1. I am an Investigator with the federal Public Defender’s office. On July 26, 2014

at approximately 7pm I received a telephone call from news reporter John O’Brien. Mr. O’Brien

received information regarding the location of another Cabin on Rice Road. This information

was significant because it was in the area described by Tonya Priest based upon what was

disclosed to her by James Steen and was across the road from where Jennifer Wescott was

reported to have resided at 68 Rice Road.

2. We contacted the property owner seeking permission to enter the property. The

property owner’s son met us and walked us to the location of the cabin. He knew the exact

location of the cabin. When we arrived it was readily apparent that the ground had been dug up

and there were recent footprints exiting the area.

3. I then contacted Federal Public Defender Lisa Peebles who contacted District

Attorney Greg Oakes.
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4. I then contacted the New York State Police and reported the information to them.

Richard Haumann

Sworn to before me this

7’day of J

1JCA f

rot”-’ F —

c. :r

.I.L__=
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COUNTY COURT OF THE STATE OF NEW YORK
COUNTY OF OSWEGO: CRIMINAL TERM

PEOPLE OF THE STATE OF NEW YORK,

Respondent,
-against-

GARY THIBODEAU,
Defendant-Appellant.

AFFIDAVIT

INDICTMENT #94-16 1

STATE OF NEW YORK)
COUNTY OF OSWEGO) SS.:

I, Tyler Hayes, duly depose and state:

1. I am 37 years old and currently work as a superintendent for Barber Corporation

in Watertown, New York.

2. I recently saw news reports on television regarding possible new suspects in the

Heidi Allen case. Specifically, I saw a photograph of Michael Bohrer on Television and I

immediately recognized him as an individual who made admissions to me and several others at

the Liberty Bell Tavern back in 2000. He stated he knew where her body was and also that he

knew who was involved in her abduction. I met him in the bathroom of the Tavern and told him

if he knew something he should notify law enforcement. He seemed to be bragging about his

knowledge surrounding her disappearance and I told him to leave the bar because I was upset

with what he was saying.

3. That same day I notified the police but I never heard anything more about it. I

initially called 911 and reported the information. I was put in touch with an Oswego County

Investigator covering the case but I never heard about it after I spoke to the investigator. I was

quite surprised to see his photograph on the television 14 ylar later.

fJn1%
Tyl Hayes

Sworn to me this
day of July 2014

tI9 A. PE? ES

______________________

N9r j
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OFFICE OF THE FEDERAL PUBLIC DEFENDER
NORTHERN DISTRICT OF NEW YORK

Albany - Main Office Syracuse - Branch Office
39 NORTH PEARL ST. 4 CLINTON SQUARE
5Th FLOOR 3RD FLOOR
ALBANY, NY 12207 SYRACUSE, NY 13202
(518) 436-1850 (315) 701-0080
(518) 436-1780 FAX (315) 701-0081 FAX

Lisa Peebles, Federal Public Defender

RESPOND TO SYRACUSE OFFICE

July 31, 2014

Oswego County Court Clerk
46 East Bridge Street
Oswego, New York 13126

RE: PEOPLE V. GARY THIBODEAU
INDICTMENT #94-16 1

Dear Court clerk:

Enclosed for filing please find Defendant’s Exhibit Qi, which is a Supplemental Affidavit
of the Honorable Joseph E. Fahey. We would like this exhibit attached and included with our
Motion that was filed on July 30, 2014.

Additionally, in Paragraph 36, we incorrectly labeled the statement of Roger Breckenridge
as Exhibit G, and it was also inadvertently omitted. It is now attached herewith and labeled
Exhibit AA. Please attach and include this with our Motion that was filed on July 30, 2014.

We apologize for any inconvenience. Thank you for your assistance.

Very truly yours,
OFFICE OF THE FEDERAL PUBLIC DEFENDER

By: Randi J. Bianco, Esq.

cc: Oswego County District Attorney’s

Assistant federal Public
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COUNTY COURT Of THE STATE Of NEW YORK
COUNTY Of OSWEGO: CRIMINAL TERM

THE PEOPLE Of THE STATE Of NEW YORK

Respondent,

-vs- AFFIDAVIT
Indictment No. 94-161

GARY J. THIBODEAU,

Defendant-Appellant.

I, Joseph Fahey, being duly sworn depose and state:

1. I am currently an Onondaga County Court Judge and have worked in this capacity
since 1997. In 1994, I was hired to defend Gary Thibodeau against accusations set
forth in a two-count indictment filed in Oswego County Court charging him with the
kidnapping of Heidi Allen. On June 19, 1995, the jury rendered a verdict of guilty on
the count of Kidnapping in the First Degree. On August 7, 1995, Thibodeau was
sentenced to 25 years to life.

2. I provided an affidavit to the defense dated July 28, 2014 and I would like to clarify
some information contained therein. Since that time I have reviewed a proposed
witness list that I filed with the Oswego County Court on May 18, 1995 on which the
names “Roger lee Breckenridge-Parish” and “Tracy Breckenridge-Parish” are
included. They appear in addition to forty-nine other names, many of whom were
members of the Oswego County Sheriffs’ Department and the Federal Bureau of
Investigation that were contained in reports provided to me.

3. In order to preserve the right to call any person named in the reports I listed every
name included therein should their testimony or role in the case become relevant. I
learned of the name Roger Breckenridge through a Sheriffs report interviewing a
person named Leland Neadle Jr. about one David Maynes. Mr. Breckenridge was not
named as a suspect and no additional information about him was provided in any
other reports by the District Attorney or the Oswego County Sheriffs’ Department,
but I put him on the defense witness list to be all inclusive in case any
arose that might be relevant.

1
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Sworn to me this

_______

day of July 2014

Notary Public

WJDI JUD1 IIAfijJnlfl7 PUI)Jjt $lnie 01 l1et ‘o:Onnti Co. N 49.iI1v Co,n,,11,011
(pI,es Aiijjtji

2

JoseiUJ’ahey
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Statement
State of New York

County of Oswego Date and tim of State ant

C4 _______ fo.
Present at time of Statement

11 P r Je’4 now gives stateent to

5ueO tóu
lam

____

years ofagebo onthe

_____

day of

___________ __________

i live at 3 Ro,, Y i

liD__ understand timt have the right to remain silent and refuse to. answer questions

a _X Anhing do say may be used against me in a Ccu of law

C) Y As we discuss this matter I have the right to stop answering questions at any time I desire

______

I have a right to a Lawyer before speaking to you, to remain silent until I can talk with him and have him
present white I am being questioned,

_____

If I desire a Lawyer but can not afford one, a Lawyer will be pmvided to me witho cost

______

I understand each of these rights aI)d now give this statement of my own free will without threat or promise

OA

e €
e 1’ //ee € e 1’ //e

nA //e 1
K Xer y; %

/eeA,J t7
). c

/5 /5 /

FJ// R’1 A4

I have read the above statement, consisting of pages. and it was read to iie by ttJ/’
I understand the statement and swear it is true.

Subscribed and sworn to before me this 13 C

‘?day of
Siattire

ftaess

Verification of this deposition is made pursuant to Section 100.30(d), of the Criminal Procedure Law and I know, that a falsestatement herein is punishable as aClass A misdemeanor pursuant to Section 210.45 of the Penal Law of the State ofNew York.

ed under penal of perju this t7
day of Mrd Oj / 1/

Signatur’
Page 1 of—..

A.  271



State ofNew York

County of Oswego

_______

o

Date arid time of Statement

_____
_______

Present at time of Statement

1 9 r I - e Ae t)Je now give this statement to
j,VL’. &a%’ a-P lie tcueto y)4%/ y%tP i/

lam 4/9 yearsofagebomonthe /‘ dayof497.
Iliveat /fl L) 5 o$ 3 £1t4 / ,4q /37V0

pcOL ; 1€ Meco/Ph1s4 t&cJ /oo

Jot yt S /€ ci oP F/d P- í F/n. Wa

& CdO//e Iys /o to J (e ctei
wt€ cruJ Zey Ltt dfi)co/. 1d%%

t 7key re
5/,d S RC/r) Ie

E / € 5 o X :1 A 7€ VLn //ay %c/

fie:J IA?
4ese /e e s lie;1s )r5tJALC

Ae5 - ar//y ar ey we rc d/d o/c 5/&

cta 4 p;1h jft/ /fl) J &C Pr.

Y £s%eS A11 J V4A’

p £I

aLl Fe/i; 4//en cr
y , r%€ /e/7 ycO.

I have read the above statement coasisting of pages. and it was read to me by e/
I understand the statement and swear it is true.

Subscribed andswomto beforemethis /o gf cc en I 9
/ ?day of

Signare

Notaez2ublic

Verification of this deposition is made pursuant to Section 100.3 0(d) of the Criminal Procedure Law and I know, that a falsestatement herein is punishable as a Class A misdemeanor pursuant to Section 210.45 of the Penal Law of the State ofNew York.

ATed under penal of perju this

______

day of Mt,-c/

_____

R9i iYfCLeflf(1
Signature

Page )-_ of

Statement
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PUBLIC SAFETY CENTER TELEPHONE: (315) 349-3200
39 CHURCHILL ROAD FAX: (315) 349-3212

OSWEGO, NEW YORK 13126

Office of the District Attorney
MARK M. MOODY GREGORY S. OAKES ASSISTANT
FIRST ASSISTANT D STRICT ATTORNEY I CORON ER DISTRICTATTORNEYS

DISTRICT ATTORNEY JAMES M. NICHOLSON
MATTHEW J. BELL

KATHLEEN M. MACPHERSON ROBERT E. GENANT
INVESTIGATOR ALLISON M. O’NEILL

COURTNEY E. PETTIT

August 6, 2014 THOMAS W. CHRISTOPHER
CHARLES H. CIESZESKI

Hon. Daniel King,
Acting Oswego County Court Judge
Oswego County Clerk’s Office
25 East Oneida Street
Oswego, New York 13126

Re: People v. Gary Thibodeau, md. #94-16 1
CPL § 440.10 Motion

Dear Judge King:

It’s my understanding that you have been assigned to preside over the CPL § 440.10 motion
that has been filed in the above-referenced case. Thank you for agreeing to hear the case.

A portion of Defendant’s motion is based upon an allegation that the trial prosecutor failed to
provide him with certain items of Brady material and/or other discoverable information.

Since I was not in the DA’s Office at that time (nor were any of my ADA5), I am trying to
make sense of the case file, which is voluminous. In reviewing the case file, it appears that the trial
prosecutor provided Defendant with a copy of numerous reports, lead sheets, statements, and other
items of Rosaria / Brady material at one point in time.

It appears the ADA also provided supplemental discovery on multiple dates thereafter.
Unfortunately, the cover letters for these disclosures do not specify what items were provided to
Defendant with any type of particularity.

Thankfully, it appears that the trial prosecutor copied the presiding judge on all
correspondences. It’s my sense that the ADA also provided the court with a copy of the same
material he was providing to Defendant, although I’m not entirely certain of that.

A.  273



I am therefore respectfully requesting this court to please provide my office with a copy of
all correspondences that the Oswego DA’s Office provided to the presiding trial judge, including
any enclosures or attachments that were provided therewith.

While we will gladly accept a paper copy of such documents, I am asking that you please
also provide us with a digital copy of such correspondences and enclosures / attachments on a CD,
with a copy of the same being provided to Attorney Peebles. That way, all parties will have exactly
the same information in the same format and order, which should allow us to refer to the records
more easily at motion arguments.

To that end, I am enclosing three CDs. (One each for the court, defense, and my office).

Thank you for your attention to this matter. Your courtesy is appreciated.

Ve truly yours,

GREGEIkY & OAKES
District Attorney

cc: Peebles, Esq.
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OFFICE OF THE FEDERAL PUBLIC DEFENDER
NORTHERN DISTRICT OF NEW YORK

Albany - Main Office Syracuse - Branch Office
39 NORTH PEARL ST. 4 CLINTON SQUARE
5 FLOOR 3’ FLOOR
ALBANY, NY 12207 SYRACUSE, NY 13202
(513) 436-1850 (315) 701-0080
(51$) 436-1780 FAX (315) 701-0081 FAX

Lisa Pecbles, Federal Public Defender

RESPOND TO SYRACUSE OFFICE

August 8, 2014

Hon. Daniel King
Acting Oswego County Court Judge
Oswego County Clerk’s Office
25 East Oneida Street
Oswego, New York 13126

RE: PEOPLE V. GARY TIIIBODEAU
INDICTMENT NUMBER 94-161

Dear Judge King,

We are in receipt of correspondence dated August 6, 2014 that District Attorney Oakes sent
to you. In his correspondence Mr. Oakes states that supplemental discovery was provided to the
defense “on multiple dates”, but he is unsure when and what those disclosures were. Mr. Oakes is
now asking the Court to provide the parties with all materials the District Attorney’s Office sent to
the presiding trial judge “including any enclosures or attachments that were provided” Mr.
Oakes believes that the original trial judge might have been provided with all of the pre-trial
discovery.

In an effort to save all of the parties’ time and effort, we have reviewed the discovery
demands, responses and the presiding Judge’s decisions on discovery. It appears that the Court
was not provided with the ‘supplernental discovery”. One particularly telling document is
defense counsel’s specific request for Brady material dated November 21, 1994 (attached hereto as
Exhibit A). In paragraph 61, defense counsel makes a motion for the Court to exercise its
supervisory function and ‘conduct, its own independent inquiry, analysis and review of the
prosecutions’ files” because of’the egregious nature” of the prosecutor’s conduct with regards to
discovery violations. Defense asks that the Court require the prosecutor to submit to the Court “its
complete investigatory file for an in camera inspection. (citing People v. Bottoms, 76 Misc.2d
525(1974), Brady v. Maryland, 373 U.S. 83).
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The prosecutor opposed defense counsel’s request for the Court to “conduct it’s own
independent inquiry, analysis, and review of all of the prosecutions files in this proceeding” on
December 10, 1994. (See People’s response at paragraph 10 in Exhibit B attached hereto).

In a decision dated May 5, 1995, the presiding Judge addressed the defendant’s motions,
including discovery. It is clear by the language of the decision that the presiding judge did not
review the prosecutor’s file before denying defendant’s discovery motions and was relying on the
prosecutor to comply with its obligations “to furnish Brady material.” [See Exhibit C].

Very truly yours,
OFFICE OF THE FEDERAL PUBLIC DEFENDER

By: Lisa Peebles, Esq.
federal Public Defender

RJB:
Encs.

cc: Oswego County District Attorney’s Office
Gary Thibodeau

A.  276



VIIIIIHXI

A.  277



Defendant’s Omnibus Motion with corresponding Attorney’s
AftirmaUon, dated November 21 1 £94, pages 1 1-47

STATE OF NEW YORK
COUNTY OF OSWEGO CO.JNTY COURT

THE PEOPLE CF THE STATE Of NEW YORK,

Plaintiff, NOTICE OF NOTION
Indictment 94-161

Jf.1 and GARY I. ThBODEAU,

Defendants.

MOTION MADE BY: : Defendant, Gary J. Thibodesu.

MOTION RETLIRNABLE : December 5, 1994, 10:00 a,ir.
0wego County Court House

SUPPORTING PAPERS : The Affirmation of Joseph F.
Fahey, Esq., and upon all
prior proceedings, pleadings
and papers had herein;

RELIEF DEMANDED ; An Order pursuant to S21C.30’21,
and j. of the crjmin1 Prccere
, inspecting the grand jury
minutes and dismissing the
indictment herein;

An Order pursuant to i200.40t11
and 255.20 of the cjmjnaJ.
Proceure Law granting the
Defendant, Gary J. Thibodeau,
a separate trial.

An Order pursuant to 71Q.2QJL of
the Cirn.npl proceure Law
suppressing statements rnade by
the Defendant, Gary J. Thibodeau;

1
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An Order pursuant to .SZL1O.3o() of
the irnia1 PQcedure Law
suppressing and excluding any and
all testimony by Robert Baldasaro
and James NcDonald concerning
statenents and conversations
allegedly had with the Defendant,
Gary I. Thibodeau, upon the trial
of this action.

An Order
of the Criminpi Procedure Lad
for discovery requiring the
prosecutor to provide the
materials requested in the
Defendant, Gary J. Thibodeau1s,
demands herein;

An Order pursuant to 24O.43
of the criminal procedure Law
directing the prosecution to
disclose prior criminal
convictions and uncharged
cririnal, vicious or immcral
acts of the Defendant, Gary J.
Thibodeau, that it intends to
introduce upon the trial cf
this action;

An Order pursuant to S24C4S
of the Crjminpl procedure Law
directing the prosecution to
produce and disclose all prior
statements nd criminal history
of its witnesses;

An Order providing the Defendant,
Gary I. Thibodeau, any and all
exctlpatory materials
purcuant to dy V1 Nry1d;

An Order permitting the Defendant
to make further motions; and

2
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a
: For such other and further relief

as tlie Co’art uay deem just,
equitable and proper.

PLEASE TE NOTICE that answering affidavits, if any, are to
be served no later than eight (8) days before the return date of
this rotion,

DATED: Novexaber 21, 1954.

Y0ur5, etc.,

WILES & PAEY
Attorneys for Defendant,

Gary J. Thibodeau
Joseph . Paey, E5q., of Coun5el
1010 State Tower Euilding
Syracuse, NY 13202
Telephone: (315) 474—4648

TO: CSWEGO COUNTY DISTRICT ATTORNEY’SOFfICE
Oswego County Public Safety Center
39 Churchill Road
Cswego, NY 13126

3
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STATE OF NEW YORK
COUNTY OF OSWEGO COUNTY COURT

ThE PEOPLE OF THE SThTE OF NEW YORK

Plaintiff, TTQR.NEY’8 AFIR.LTION
Indictment #94-151

-V

i— —— FE - — and GARY J. 1HIBODEAU,

Defendants.

STATE OF NEW YORK )
COUNTY OF ONONDAGA ) ss:

JOBEP E. P1Y, affirms and states:

1) That I am an attorney duly admitted to practice law in the

State of New York and am a partner in the law firm of Wiles &

Fahey, having offices at 1010 State Tower Building, Syracuse, New

York, 13202, attorneys for the Defendant, Gary J. ThibDeaJ,

herein;

2) That on or about the 24th day of October, 194, the

Defendant, Gary J. Thibodeau, was arraigned In this Court on all

charges contained herein;

3) That your affirmant makes this Affirmation in suppDrt of

the Defendant’s Omnibus Motion made pursuant to Ule 255 of the

criminal Procedure Law seeking relief as hereinafter set forth.

Sworn to before me this 21st
day cf,-Iiveber, 1994

.;..
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AN ORDER P UP.S D7NT TO S 210 • 30 (j AND fjl
OF TEE CRIMINAL PROCEDURE LAW

INS?EC’IING THE GRAND JURY MINUTES AND
DISMISSING THE INDICTMENT HEREIN.

4) ?ursuant to ç0,0(3’ of the Crjjna1 prpcure Law, your

affirmarit
moves this court for an Order dismissing the Indiotnent

herein and each and every Count thereof on the grounds that

dismissal is required because the evidence before the Grani Jury

was not legally sufficient to establish the co.mission by the

Defendant of the offensefs) charged herein or any lesser included

offense Cs) , and your affirmant requests this Court to inspect the

Grand Jury Minutes to further determine his claim herein;

5) That based upor. prior proceedings had in the local Court

in the Town of Mexico, on the 9th day of August, 1994, before the

Honorable Gary R. Forbes, Town Justice, the manner of presentment

of the evidence to the Osweo County Grand Jury which resulted in

the within Indictment, your affirnant verily believes that no

evidence was presented to the Grand Jury which would give

reasonable cause to believe that the Defendant committed the crimes

of Kidnapping in the First Degree and Kidnapping in the Second

Degree as charged in the within Indictment, and that there are

reasonable grounds to believe that the instructions given to the

Grand Jury in considering the charges presented against the accused

were improper, inadequate, insufficient and erroneous as a matter

of law.

6) That on or about the 9th day of August, 1994, during the

course of a preliminary hearing being conducted pursuant to ,rticle

180.OQ of the Crjmin1 Froceure Lw in the Town of exico Court,

S
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your affirmant requested production of Grand Jury testimony of the

various witnesses testifying in this proceeding who had alSo

testified before an Qswego County Grand Jury considering charges

against the co-Defendant, as required by 52O.4A

of the crjmini ere LW.

7) That in response to your affirmant’s request, the Chief

Assistant District Attorney, Donald £odd, who was prosecuting the

case, advised the Town Justice, Gary R. Forbes, a non—lawyer, that

the law did not require him to furnish these minutes to the

Defendant despite the clear mandate of S40,44 of the cziminal

Proedre aw.

6) That in reliance upon this legal advice, the Court denied

the Defendant’s request, which was rnewed after each witness who

testified before the Grand Jury aopeared, and required the

Defendant to proceed without beneit of this testimony.

photocopy of the relevant portions of the record of this proceeding

are annexed hereto, made a part herec f and marked “EXHIEIT A”.

9) That as a result of the A;sistant District Attorney’s

legal advice and the Court’s erroneous ruling, the Defendan: was

subjected to a fatally flawed prelimInary hearing which

necessitated his commencing a Habeps Corpus proceeding in New York

State supreme Court for Qswego County before the Honorable Robert

Nicholson, J.S.C., on the 16th day o August, 1994.

it) That in opposition to the Defendant’s applicatIon for the

Writ offleas Cor1D$, the Chief Assistant District Attorney Donald

Dodd served and filed an Affidavit in which he adhered to what is

6
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a clearly, legally, erroneous and flawed legal position that the

accused is not entitled to a wjtnes.ses testimony on the sane

subject matter before the Oswegc County Grand Jury, desp:te the

clear mandates of S240.44 of the Crimjnj Proedur Law. A

photocopy of the Affidavit is annexed hereto, made a part hereof

and rarked ‘tE)GiIBIT 8”.

11) That in ruling on the issues presented during the Writ of

abes CQrpus proceeding, the Honorable Robert Nicholson, J.S.C.,

found tht the law required that the prosecution furnish to the

defense the testimony of a witness who appears before a Grand Jury

and testifies on the same subject as mandated by %24Q4_4 of the

çjjal roceure Law.

12) That in asserting the aforementioned legal pD5ition

before the Mexico Town Court and the New York State Suprerne Court

in Oswego County, the District Attorney’s Office has demonstrated

that it lacks the most basic understanding of the requirements and

obligations imposed by the Criina1 Procedur Law, and as such,

there is a reasonable probability that in presenting the evidence

to the Oswego County Grand Jury and instructing them in the law

pursuant to Article 190.00 of the Crlminal_ ?rcedure Law that

further legal error was committed and that the Defendants hare been

indicted in an egually fatally flawed proceeding.

13) That pursuant to S2.0t0) of the Cmin ?roede

your ffirmant moves that this Court release the minutes of

the Grand Jury proceeding in the within action in order that the

Defendant may address the Court on the issues of insufficiency and

7
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erroneous legal instruction in order to assist in its deterrination

of this Motion.

14) Your affirmant does not believe that the People or any

other party will be prejudiced by the Court releasing the ninutes

of the Grand Jury proceeding to the Defendant on this application

since the People would have been required to release and disclose

those mInutes at the time of the Defendant’s preliminary

examination on August 9, 1994 in the Town of Nexico Court and which

would now be available to the Defendant in perfecting his

application before this Court. Your affirmant submits that the

prosecution should not be unjustly benefitted or rewarded in being

able to argue the sufficiency of the Grand Jury presentation

because they evaded their responsibility and obligations imposed by

5240.44 of the Criminal procedure Iaw through misadvising a non—

lawyer judge in the prior proceeding. Indeed, in light of this

cnduc, it is submitted that the prosecution can articulate rio

reason why the defense should not now be given access to the Grand

Jury minutes in order to have effective assistance of counsel on

this motion.

15) Given the poor quality of the evidence believed to have

been offered to the Grand Jury, it is reasonable to assume that

instructions given concerning the applicable law were either non

existent, inaccurate, inadequate or ptent1y erroneous. Likewise,

in light of the conduct before the Town of Mexico Justice Court, it

may also be assumed that proper instructions concerning the

presumption of innocence, circumstantial evidence, the burden of

S
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standard of proof and applicable defenses were not p-operly given

to the Grand Jury.

15) If the accused Is to truly have the effective assistance

of counsel t this stage of the proceedings to enforce the right to

a fair Grand Jury presentation, the transcript of the legal

instructions to the Grand Jury should be delivered to counsel along

with the testimny of the various witnesses who testified before

the Oswego County Grand Jury, which Judge Nicholson has previously

determined should have been prepared and provided to the defense

counsel at an earlier stage of the proceeding.

17) The prosecution can articulate no interest in )eeping

secret the instructions to the Grand Jury except the preservation

of an Indictment that was obtained by concealing or distorting the

applicable principles of law. The burden of conducting this

detailed examination should not fall entirely on the Court, which

may not be as familiar with the contours of this case at this point

of the proceedings as counsel for the accused.

13) That given the extensive publicity surrounding the

investigation into this matter, it is reasonable to believe that

the Grand Jury heard testimony and rendered the Indictments based

upon facts which occurred and which were extensively reported in

the print, audio and video media just prior to or during its

impanelment.

19) That upon information and belief, the media reports were

loosely based upon conferences and/or interviews with purported

witnesses and police who assisted, conveyed or inferred factually

9
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incorrect renditions of events, facts, circumstances and

associations.

2C) For instance, a substantial number of media a:ounts

assert by way of multiple hearsay obtained from prosecution

witnesses and police sources, that the Defendant, Gar’ J.

Thibodeau, was involved in drug dealing, which was the apparent

imputed motive for the abduction which allegedly occurred and which

forms the basis of Counts One and Two, when in fact the Defendantts

sole conviction for any drug offense was a misdemeanor charge in

the State of Massachusetts, and the victim, Heidi Allen, was not

and never has been an informant for local law enforcement

authorities. Despite the fact both the police and the prose:.itcrs

were aware that this was the true state of facts, they planted and

fostered the aforementioned account, indeed even characterizing

these allegations as ‘manna from heaven.” (See “EXHIBIT C”)

21) Upon information and belief, the audio, video and print

media coverage was so pervasive and extensive that any normal

person, including those on the Grand Jury, would have been exposed

to and prejudiced by those reports.

22) That upon information and belief, the Oswego County

District Attorneys Office failed to inquire and insure that the

Grand Jury was not prejudiced by outside knowledge of the case or

the aforementioned media accounts.

23) That upon information and belief, the evidence presented

to the Grand Jury included nadmissLi1e hearsay, speculation and

insufficient and/or inadmissible identification testimony and

l0
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evidence.

24) That for all of the foregoing reasons, the Grand Jury

proceeding and Indictment is fatally f1awd and should be

dismissed.

WHEREFOP.E, your affirmant moves this Court for n Order

pursuant to 21O.3o(21 ard Qj cf the Crimina’ PrQcedure Law

inspecting the Grand Jury minutes, disclosing then to defense

counsel and dismissing the Indictment herein.

11
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AN ORDER PCTRSUAN’T TO 5200.40(1) AND
S255.20 OF THE CRINM PROC.DURE IAW

GPJ’TING THE DEFENDANT, GARY I. THIBQDEAU,
A EFAR).TE TRIAL IN TEE WITHIN ACTION.

25) Pursuant to S200.40f1) of the Criminal Procedure Law,

your affirmant moves this Court for an Order granting the

Defendant, Gary J. Thibodeau, a separate trial in the within action

upon the ground that the testimony of his co—defendant, Richard

Thibodau, is essential to his defense to the charges contained in

the Indictment.

26) That on or about the 1st day of November, 1994, the

Defendant, Gary J. Thibodeau, served and filed a Notice of Alibi

pursuaflt to S25D. of the Cri)rinal Procedxe Law. Among the

witnesses whors he expected to rely upon in support of his defense

is his co-defendant, Richard Thibodeau.

27) That in addition to testimony in support of the

Defendant’s Alibi defense, Richard Thibodeau would be expected to

exculpate and exonerate both himself and the Defendant from any and

all involvement in the abduction of Heidi Allen, which is the

subjec: of Counts One and ‘rwo of the Indictment in the within

action.

29) That if the Defendants are tried jointly upon the

Indictment in this action, the Defendant, Gary I. Thibodeau, would

be precluded from calling his co-defendant, Richard Thibodeau, as

a witness on his behalf by virtue of the Fifth Amendment

protections guaranteed to Richard ihibcdeau pursuant to the

Constitution of the United States and as such, Gary Thibodeau would

12
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be denied his right to due process of law as guaranteed by the

Fourteenth en.dment tc the Constitution of the United States.

29) That in addition thereto, upon information and belief,

the Defendant, - , has a reciprocal right to a

separate trial pursuant to iOO.4O(1) of the ç_rirninal Procedire Law

because the prosecution will offer statements by certain witnesses;

namely, Robert Baldasaro and James McDonald, purporting t be

admissions by the Defendant, Gary J. Thibodeau, inculpating his cc—

defendant, I , in the abduction of Heidi Aflen as

charged in Counts One and o of the Indictment.

3D) That if such testimDny is offered by the prosecution the

co-defendant, r would be prevented from calling

the Defendant, Gary J. Thibodeau, to testify about these

statements, or would be prevented from confronting and cross—

examining the Defendant, Gary J. Ththodeau, about these statements

because of the privilege against sell—incrimination afforded gary

J. Thibodeau under the Fifth Amendment to the Constitution of the

N United States.

31) That pursuant to the United States Supreme Court holding

in run v. Unjed Ses, 391 U.S. 123 (1966) , the Defendant,

Gary J. Thibodeau, is entitled to a separate trial, and such an

Order should be entered pursuant t: 2OQ!4Ot1 of the Crj7t.jnal

PccreJw directing that a separate trial should be held.

13
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XN ORDER UR8kNT TO S710.20f3) OF THE
CRIMINAL PRQCEDTRE LAW BU?PRESSING N ORAL STATEMENT

INTENDED TO BE OFFERED BY ThE PEOPLE IN A TRIAL
OF THIS ACTON.

32) Pursuant to flQ.p( of the Procedure L’, the

Defendant, Gary J. Thiliodeau, moves for an Order suppressing and

excluding any and all evidence of an oral statement allegedly made

by the Defendant to a law enforcement official on the ground that

such notice of intent to offer the statement is defective in that

it fails to specify the date, the time p1ace, identity of

the law enforcement official and the circumstances under which such

statement was allegedly made as required by S219.Q.CO of the

Crira). ocedur Law.
- -

‘(

33) That at the time the Defen.ant is alleged to have made

the aforementioned statement, the Defendant had criminal charces

pending in the State of Massachusetts and was represented by

counsel and that the aforementioned interview and statement was

taken in violation of the Defendant’s Sixth Amendment right to

counsel guaranteed by the Constitutic of the United States and the

State of New York.

WHEREFORE, your affirmant moves this Court for an Order

pursuant to S7lQQ() of the Crimi1 PoCure Law suppressing

the use of such statement upon the trial of the within action.

14
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AN ORDER PURBUAFT TO 1O.CLj OF THE
çIMINM1 ?DCEURE LAW 8U?ESSING AND EXCLUDING

ANY AND ALL TESTIMONY Y ROBERT BALDASARO AND
JAMES MCDONALD CONCERNING STA’EMENTB AND CONVERSATIONS

ALLEGEDLY HAD WITR THE DEFENLANT, G7RY J. THIBODEAU,
UPON THE TRIAL OP THIS ACTION.

34) Pursuant to S11O,3Q(j of the crjmjnlPrQyeure jaw,

your affjrmant moves this Court for an Order suppressin’ and

excluding any and all testimony by Robert Baldasaro and James

McDonald upon the trial of this action upon the ground that Robert

Baldasaro and James McDonald were acting as agents for law

enforcement authorities durina the time the Defendant, Gary J.

Thibodeau, was in testimony in Woroster House of Detention while

being represented by counsel and that such interrogation by

Baldasaro and McDonald at the instance and request of law

enforcement authorities deprived hin of his Sixth Axnendmer.t right

to counsel as guaranteed by the Constitution of the United States

and the State of New York.

35) That on or about the 25th day of May, 1994, the Oswego

County Sheriff’s Department and the Federal Bureau of Investigation

caused the Defendant, Gary J. Thibodeau, to be arrested on Bench

Warrant issued by a District Court in Massachusetts because of his

failure to appear on a misdemeanor Possession of a Controlled

Substance charge pending in that Court resulting in his being

transported to the Worcester County Jail, Worcester, Massachusetts.

36) That between the dates of May 25, 1994 and July 25, 994,

law enforcement authorities caused or arranged for the Defend.ant to

be housed near inmates Robert Baldasaro and James McDonald in the

Worcester County Jail.

15
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37) That throughout that period of time, the aforementioned

Baldasaro and McDonald were acting as agents and inforrners for la

enforcement authorities, and at their request repeatedly

interrogated, interviewed and questioned Gary J. Thibodeau about

the charges contained in the Indictment at law enforoeent

authorities’ request, despite the fact the was represented by

counsel on charges pending in Massachusetts during that period of

time.

38) That the aforementioned conversations, interviews and

interrogations by Baldasaro and McDonald at the request of lai

enforcement authorities violated the Defendant’s Sixtli Amendment

Right to Counsel, and your affirrrant rves this Court for an Order

suppressing and excluding any and all testimony by Baldasaro and

McDonald upon the trial or this amtlon.

WHEREFORE, your affirmant nove this Court for an Order

pursuant to 7lO3O of the cminal ?rocethe Law, suppressing and

excluding any and all testimony by Robert Baldasaro and Jarres

McDonald upon the trial of this action.

16
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7 ORDER tUR6U?N1? TO
24O.4O OF TEE cRIMINM ?ROCEURE LW

FOR DBCOVER’ REQUIRING THE ROSZCVTOR
TO PROVIDE TEE MATERIkLS REQUESTED

IN THE DEFENDANT, GARY J. TEIBODEAU1S,
DE.KAND$ HEREIN.

39) Pursuant to 24O.4O of the Crirnir.aj. Procedure Iw, your

affirmant moves this Court for an Order requiring the prosecutor to

provide the materials requested in the Defendant, Gary J.

Thibodeau’s, discovery demands previously served and filed n the

within action.

40) 240.4O of the CriminaL Procedure Law specIfically

requires disclosure of the items requested in the Defendants

demands for discovery made pursuant to 524O.O of the Cr

Pjocedure I)aw, in addition to those items required to be disclosed

pursuant to the various Court decisions, such as People V. Puq,

107 AD2d 521 (4th Dept, 1985) , and the People can articul ate no

prejudice to them in giving the Defendant adequate discovery of the

items sought in the discovery demands previously served herein.

Moreover, any refusal to provide such information would be solely

to retain tactical advantage at the expense of the Defendant in

violation of the prosecution’s duty to fairly adjudicate the

matter.

41) The above requests to nothing less than assist the

defense in guaranteeing the integrit; to fact—finding process.

42) All of the information requested In the discovery demand

is the type of information which will either be disclosed during

the course of the litigation or which must be disclosed prior to

trial in order to allow the Defendant to effectively prepare for

17
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trial. The People can articulate no prejudice in having this

information supplied at the present other than to crea’e or

perpetuate undue tactical advantage at the expense of the defense.

W}iEPSFQRE, the Defendant rnoves this Court for an Crder

pursuant to 24O4Q of the Crijn1 procedure L directing the

prosecution to provide to the Defendant those items sought in its

discovery demands served and filed on the 16th day of November,

1994.

18

A.  295



AN ORDER PURSUM TO S240.43
OF THE CRIMINM PROCEDURE LAW

DIRECTING TRE PROSECUTION TO DISCLOSE
PRIOR CRIMINAL CQKVICTICNS MD UNCH..RGED

CRIMINAL, VICIOUS OR I)ORM ACTS
OF THE IDANT, GARY J. THIBODEAU,

THAT IT IN’TENDS TO INTRODUCE UPON
THE TRIAL OF THIS ACTION.

43) Pursuant to S240,43 of the Criminal Proceure Iu, the

Defendant, Gary I. Thibodeau, moves this Court for an Order

directing the prosecution to disclose prior convictions arid

uncharged criminal, vicious or iral acts that it intends to

introduce upon the trial of this ac.ion.

44) In order for the Defendant to make an informed decision

whether to exercise his right to testify upon the trial of the

within action and to fully prep:e for such testimony, the

Defendant requests, demands and is entitled to notice from the

prosecution of the potential use of any prior convictions of the

Defendant or prior uncharged criminal, vicious or immoral acts that

the prosecution intends to use at trial for purposes of impeaching

the credibility of the Defendant.

45) That the Defendant reqiest a hearing pursuant to EDD1e

y. Saova1, 34 NY2d 371 (1974), for the purposes of ascertaining

and determining whether or not such prior criminal convictions or

prior uncharged criminal, vicious or iTnmoral acts should be

introduced by the prosecution to impeach the Defendant’s

credibility should he elect to exerciue his Constitutional right to

testify upon the trial of the within action.

46) A hearing pursuant to e v, Spndov, 34 N12d 371

(1974), should be held to detertriine these issues prior to trial

‘9
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since the Defendant should be affordEd the maximum opportunity to

make a determination of whether to testify and to fully prepare for

such testimony upon the resolution of this issue.

WHEREFORE, your affirmant moves this Court for an Order

pursuant to c240.43 of the Criminal Procedure Lw requiring the

prosecution to disclose to the Defendant any prior convictions or

prior uncharged criminal, vicious or imincral acts it intends to

introduce upon the trial of this action.
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M O.DER PU BUANT TO ç4O.45 OF TIE
I}INM ?ROCEDR! TW DIP.ECTG THE PROSECUTION

TO PRODUCE AND DISCLOSE LL PRIOR 8ThTEMENTS
AND CRIliIN?L RISTORY OF ITS WITNESSES.

47) Pursuant to 1_40.45 of the Criminal procedure Law, your

affirmant moves this Court for an Order directing the proseDution

to imiiiediately produce and disclose any and all prior statements

and criminal history of the witnesses it intends to call upon the

trial of this action.

48) S240.45, paragraphs 1(e), (li) and (c), require the

prosecution to produce and dIsclose any and all written or recorded

statements of witnesses it intends to call upon the trial of this

action together with records of convictions and the existence of

any criminal charges pending against any of its witnesses.

4) That in order for the Defendant to fully and completely

exercise his right to the effective assistance of counsel pursuant

to the Sixth Amendment of the Constitution of the United States and

the State of New York, this Court should direct the prosecution to

produce and disclose for the Defer.amt any and all written or

recorded statements cf the witnesses it intends to call uoor tliC

trial of this action, together with records of criminal convictions

or the existence of any criminal charges nOW pending against such

Witnesses.

50) That as is more fully discussed in paragraphs 6 through

11, much, if not all, of this material would already have been

disclosed had the prosecution fulfilled its obligations under

j.jQ4j and Pop1 V. Mplinsy, 15 NY2d 86 (1965) and its progeny,

and plev, Noy, 70 NY2d 490 (1937), at the time of
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the Defendant, Gary J. Thibodeau’s, preiininary hearing held in th

Town o’ Ne>dcc Justice Ccurt on the 9th day of August, 1994.

51) That the prosecution can articulate no prejudice in

having this infornatjo produced and disclosed at the present tir

other than to create or perpetuate an undue tactical advanta;e a

the expense of the Defendant.

WHEREFORE, your affirmant novas this Court for an Order

pursuant to 24O.45 of the Crininjrrocedure Law directing th

prosecution to iniediate1y produce and flsolose copies of all prior

staternenrs, written or recorded, by tne witnesses it intencs tD

call uocn the trial LI this acLion, together with criiujnal

histotjes of such witnesses.

2
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AN ORDER PROVIDING THE DEFENDkNT, GRY J. THIBODEAU,
AWY AND ALL ZXCUL?ATORY KTERIALS

PUP.SUAN’ TO .DY v. KARYLAND, 373 08 3.

52) The Defendant repeats, realleges and repleads each and

every allegation set forth in paragraphs 6 through 12 and 18

through 23 of this Affirmation as if fully set forth herein.

53) Your affirmant respectfully requests disclosure of all

evidence in the actual or constructive possession, custody or

control ci the Oswego county District Attorney’s Office, the Oswego

County Sheriff’s Department or any law enforcement agency or

agencies, which have acted at its request or direction or with whom

it has communicated with, the existence of which is known to lie

Oswego County District Attorney’s Office or the Oswego County

Sheriff’s Department, or should be by the exercise of due diligence

become known, which material may be favorable to the Defendant or

bear upon or could reasonably weaken or effect any evidence

proposed to be introduced against the Defendant, which evidence or

information is relevant to the subject matter of the Indictment, or

the investigation leading to the charges in the Indictment, and

which evidence or information may lead to any other exculpatory

material or would, in effect, in any manner aid the Defendant in

the preparation of an adequate and proper defense. The items

sought are any papers, reports, testimony, statements or other

tangible items which may result in the discovery of exculpatory

materials which would tend to show or disprove that the Defendant

23
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did not commit the offenses charged in the Indictment.

54) That the People bring to the Defendant’s attenton and

produce for Defendant’s inspection and allow Defendant to copy at

his discretion any and all evidence cr information of any kind in

the actual or constructive possession, custody or control of the

People or any of the aforementioned agencies or any witness thereof

which is favorable to the Defendant or will be of significant

benefit to the Defendant in his preparation for trial, including

but not limited to:

a) all documents, papers and tangible objects or portions or

copies thereof favorable to the Defendant;

b) the names and addresses of any and all potential witnesses

known to the People who might give information or testimony

favorable to the Defendant;

c) the names and addresses of any and all persons interrogated

by the People in cOnnection with this case whom the People do not

plan to call as a witness at the trial;

d) any relevant, written or recorded statements made by the

Defendant or a copy thereof within the possession, custody or

control of the People, the existence of which is known by the

exercise of due diligence may become known to the People, any

substance of any cral statements which the People intend to offer

in evidence at the trial made by the Defendant or Co-Defendant to

a law enforcement agent or cfficial or anybody now acting in

concert with or as a witness of the People; and

24
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e) copies of any and all records of convictions, records of

arrests, NYSIS corrputer records of crininal charges pending against

any witness intended to be called by the People at trial, together

with the disposition of such cricinal charge;

55) To produce and disclose any and all written statements

made by the witness who has been interviewed by the prosecution or

any agent of the People in connection with the subject matter of

the Indictment and whom the People presently do not intend to call

at trial regardless of whether such statements have been signed or

otherwise adopted or approved by said witness or any stenographic,

mechanical or other recording or transcription thereof which is a

substantial verbatim recital of oral stateTnents made by said

witnesses to any agent of the People or prosecution and recorded

contemporaneously with the maRing of such oral statements.

56) A list of all witnesses the People do nt intend to call

in support of its case.

57) A statement of those witnesses whom the People do not

intend to call in support of its case.

58) A complete recitation and disclosure of any agreenents,

promises of leniency or recommendations which were made or will be

made concerning any and all criminal charges now pending, were

pending or potential criminal charges which might be brought

against any witnesses to be called by the People upon the trial of

this action, including any communications, written or oral, by and

between the Qswego County District Attorney’s Cffice and any other

prosecution or law enforcement agency in this State or any other

25
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jurisdiction concerning such agreements, understandings or

recommendations previously described pursuant to People v.

70 NY2d 40 (1987)

59) Any and all lead sheets made or kept by the Oswego County

District Attorney’s Office, the Cswego County Sheriff’s Department

or any other law enforcement agency during the course of this

investigation concerning any other individual, subject or suspect

who was reported to be involved in or have knowledge of the

abduction

of Heidi Allen pursuant to people V. Puh, 107 AD2d 521,

4th Dept. (1985).

60) Any and all records, documents or memoranda of written

communications, telephone communications, FAX transmissions and any

other type of communication by and between the Oswego County

Sheriff’s Department or the Oswego County District Attorney’s

Office and the following agencies: The New York State Police, The

Oswego City Police, the Onondaga County Sheriff’s Department, the

Monroe County Sheriff’s Department, the Monroe County District

Attorney’s Office, the Herkimer County District Attorney’s Office,

the Federal Bureau of Investigation, the Federal Bureau of

Investigation Behavioral Sciences Unit, the Sara Ann Wood Task

Force, the Carey Poulton Task Force, the Sean Googin Task Force,

the Christine Markey Task Force, the Oneida Police Department, the

Madison County Sheriff’s Department, the Madison County District

Attorney’s Office and any other law enforcement agency concerning

the investigation into the disappearance of Heidi Allen, together

with copies of any and all records, documents, memoranda, written
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communications, telepliDne cornunications, FAX transissicns or

other wire ccmrumicaticns received in response to such inquiries.

If no written inquiry or response was made or received, then the

substance of any oral comunicaticn concerning such inquiry made by

or between any of the aforementioned agencies.

61) Because of the egregious nature of the conduct set forth

in paragraphs 6 through 12 and 18 through 23, your affirmant

further requests that this Court, exercising its supervisory

function, conduct its own independent inguiry, analysis and review

of the prosecution’s files in this action pursuant to Pep1.e V.

cttos, 76 Misc.2d 525, Sup. Ct., NY County, (January 4, 1974), to

insure that the prosecution is fulfIllIng its obligation to

disclose all of the evidence and information required by rticJe

240.00 of the Crjjnal Proceur Law and the mandates of raUy V.

Nrylpnd, 373 US 83; People V. Rosari, 9 NY2d 286 (1951); People

v. Npvoa, 70 1Y2d 490 (1987) and pepple v, pugh, 107 A02d 521 4th

Dept. (1985), so that the Defendant is not deprived of such

evidence and unfairly prejudiced by the prosecution’s failure to

meet its obligation under these mandates.

WHEREFORE, your affirmant moves this Court for an Order

directing that the prosecution provide to the Defendant any and all

exculpatory materials pursuant to rv v rvlnd, 373 US 83; and

further, submitting to the Court its complete investigatory file

for ar in cmer inspection pursuant to poe y. ottcs, 7

Misc.2d 525.
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0TER MOT0N8

62) Affirnant further requests that an Order be made on this

Motion containing a directive that the Defendant may make further

motions within reasonable time prior to trial if the District

Attorney produces information or evidence which requires further

motions or hearings;

63) With respect to the items demanded in the preceding

parts, no previous application has been made for the relief

requested herein;

WEEREFORE, affirinar.t requests an Order of this Court granting

the Defendant the relief requested above, and for such other and

further relief as the Court deems just, equitable and proper.

DATED: November 21, 1994.

Yours, etc.,

WILES & FAItEY
Attorneys for Defendant,

Gary J. Thibodeau.
0SEPH E. FAHEY, Eaq., of Counsel
1010 State Tower Building
Syracuse, New York 13202
Telephone: (315) 474—4648

TO: OSWEGO COUNTY DISTRICT ATTORNEY’S OFFICE
Oswego County Public Safety Center
39 ChurchIll Road
Oswego, New York 13126
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a:alia M. Silva dated August iS, 1994.

44. Although defense counsel has failed to demand copies

of defendant’s prior arrests anc/or conviction record as part of

his statutory discovery, to assist the defense counsel in

understanding that quantity and nature of prior, immoral. vicious

and/or bad acts of the defendant, attached and made part cf this

answer is a copy of the defendant’s New York State Departrpent of

Criminal Justice Services PAP Sheet” and NCIC Record from the

State of California end Massachusetts State Criminal History

Systems Report.

45. The People do not oppose defense counsel’s motion

for a Sandoval Haarfng lmrndLate1y prior to commeno’meno of

trial.

II 8. STATUTORY DISCOVERY, CPL 5240.45.

46, Pursuant to CPL §40.45, defense counsel demands

copies of all prior written and/or recorded statements of

witnesses the People intend to call at tinie of trial, records of

criminal convictions of those witnesses and disclosure of any

[criminal charges pending acainso such wItnesses.

47. Pursuant to CPL §240.45(1), the People are reuired

to disclose the items demanded “after the jury has been s-crn and

before the prosecutor’s openIng address. The People first cpose

I the motion upon the grounds that it is statutorily premature.

:n conformity with this Court’s rulings in similar cases, the

Court has ordered disciesure of these discoverable items one week

(25)
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prior to the coencement of trial. The People would rot oppose

such an order, If ordered, otherwise the People will conform with

the reuiremenos of the statute and make available tc defense

counsel the discoverable propErty he seeks, after the Jury has

been sworn and before the prosecutor’s opening statement.

48. The defense cDnsei’s demand for any and all written

or recorded statements of witress misstates the requirements

of the law. CPL 24C.45(i)(a) requires disclosure of statements

from potential People’s wltnes5es ‘which relates to the subject

matter of the witnesses testirony”. In that regard :ne People

wIll comply with the requirements of the statute.

49. Defense counsel sets forth in paragraph 50 of his

moving papers he statement :.at these Items should have been

disclosed pursuant to CPL S24C.44 and People v. Malinsky, 15 NY2d

86, and People v. Novos, 70 NY2U 490. In both Na1ins:y and

Ncvoa, supra., tne Court of Arpeals required the dlsc:cure of

‘so-called Rosarlo material In ost-indjctment cases. Neither of

these cases addressed the very prelimInary stace of criminal

action when only a felony complaint has been filed in a local

court. NeIther Malinsky or Nvoa hold that Rosario materials

must be discIoso fr the urpr:-es of a preliminary hearing. CP

S240.44 authorizes disclosure of certain items at a ‘pretrial

hearing”. A preliminary hear!n, pursuant to C?L S180.5D, is for

the purpose Of Et local court judge to determining whether •r not

there is reasonable cause to believe that a defendano cc•mmitted

a felony is quite Ustirct frc: a pretrial hearing as described

(26)
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in CP §240.44. mis distinction has been recognized by nuerous

courts that have heiä that there Is no obligatIon to dis:lrs CPL

§240.44 material for the ptrposes of a preliminary hearin;. See

PeDDle v. Landers, 37 Misc. 2nd 274, People v. Epps, 57 Misc. 2nd

307 (1st Dept. 1371).

50. ThIs conclusion is further supported by ar analysis

of the construction of Article 240, Statutory DIscovery. CPL

5240.20 Is the ceneral discovery vehIcle for criminal actions.

Under CPL §240.20, statutory discovery is only authorized when

an indictment, superior court information, prosecutor’s
1
information, infornation or sinplified information charging a

nisdemeanor is pending. SDecLfically excepted and e<cided is

feLony complaint as defined in C?L §100.10(5). CL §240.20

reires the disclosure of Items of property relative to a

crim;nal action when the court ‘.ithir. which that crimina. 3:tion

is commenced has trial jurisdictIon. A local town court nlv has

preliminary jurisdiction Involving a felony complaint.

51. Therefore, for the reasons stated hereIn, te People

oppose defense counsel’s CPL §210.45 motion as premature, while

consenting to release one-week prior to trial.

. DEMAN fR “BRADY” kATERIAL.

52. In defense counsel’s CPL §240.20, statutory

discovery denana, flied posc-Incictmen:, defense ccunsei utterly

failed to demand anything reuired to disclosed, prior to trIal

of the defendant by the prosecutor pursuant to the Constitution

(27)
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of this State or the United States, pursuant to CPL

!S240.20(:)(h), In defense ccunsel’s moving papers, e asserts

for the first tCme, a demand for Bra materials. People

ir;terpret the demand as bofng a general Braoy demand.

53. Pursuant to statutory discovery, the Pecp].e have

inJicated on Novenoer 30, 1994, that a copy of the wrtter report

liof the Osuego County Sherifl’s Department relative to its

Investigation of this criminal action will be made available to

L defense counsel for his inspe.tion and/or photocopying and/or

review. specifIcally included in that property, should defense

1counsel inspect same, are approximately 1,341 lead items that

were brought to the attention the Sheriff’s Department. The

‘report of the Dswego County Sheriffs Department relatIve to its

r investigation and/or actions flowing from each of these leads

wI1 be made available to daferse counsel. Peoples purpose In

disclosing all of these items to defense counsel is to afford him

Ia lull, fair and complete opportunity to determine whether or not

any portion of the infDrmation obtained potentially is

exculpatory or may tend to lead to exculpatory information or may

tend to have an irrDact upon sentence or may tend to effect the

redibi1ity of any or all potential witnesses. Also being made

available to defense counsel will be a list of ranes of

individuals who at one time or another were consicered as

oo:ential susrects rela:’.’e to thIs criminal action. In

‘conducting this investigation, the Oswego County Sheriff’s

Deartment considered all ic.clviduals who were at tte D&W
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ConvenIence Store on April 4, 94, to be a suspect’ ‘ntil and

unless evidence or information resulted in their no icr.ger being

suspect. Further, being made available to defense ccunse wIll

be a list of individuals whu were on parole supervision Ic. this

area arc/or individuals who for different reasons, the Sneriffs

Department considered as pter:ial suspects.

54. The People respond to defense counsel’s general

Srady demand using the same paragraph numbering as set fmrth In

Jhis demand:

(1) Paragraphs 53, 54(a), 54(5), 54(d), have prevIously

been provided Ir. People’s statutory dIscovery response.

(2) Paragraph 54(c), People oppose that portion of

defense counsel’s “Brady demand as set forth In paragrach 54c).

V Defense counsel is not entitled to the names and addresses of all

ersons interviewed by the ?eoe in connection with t:!s case

hom the People dD not moan: to call as a witness at trial.

The People will oonfcrm wIth the requirements of CPL

‘tS240.45(l)(a) relative to statements of all persons hom the

prosecutcr intends to call as a witness at trial, This demand

‘by defense counsel is overbroad end does not fall within the

statutory discovery and/or Brad” requirements.

(3) ParagraDh 54(e), People will provide to defense

counsel pursuant to the requirements of §240.45, records of

judgments of convictions for all witnesses the Pecpi intend to

call at trial. PeDDle will :ur:neroisclose tne exlsten:e : any

known pending cronlnai actIon against a witness the Peope intend

(29)
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to call at time of trial. To the extent that defendant, seeks

.1 records of arrests that may not have resulted in a conviction

S240.45 does not apply. To the extent that he asks for NYSIS

.1 computer records of conv!cticns or pending charges, defense

CoUnsel is premature. Prior to trial, hen the People eiet the

civilian witnesses who will testify, the People inteni to run

NYSIS reports. If any of the prospective witnesses have

convictions or apparently Dending matters their NYSIS computer

records will be provided to counsel.

(4) Paragraph 55, Pecple oppose this deman as not

failing within ‘Br” material and rot statutorily auchtrized.

This demand by defense counsel seeking disclosure of all written

statements made by witnesses who have been interviewed who the

People do not intend to call at trial does not fall within the

statutory reqcireents of CFL §240.45 and/or 3rad material.

The Peole therefore refuse the demar.d.

(5) Para;raoh 5E, People refuse thIs deriand as

ridiculously overbroad. The requirements for Brady ae cr the

People to disclose evidence or Information property that my tend

to be exculpatory. The People will zertanly comply with that

affirmative on going duty. I)fsclosure of a list of all wlLr.esses

People do not intend to call it. support of its case does not fall

wIthin Brady. Therefore, People refuse thfs demand as oierroad.

(6) Paragraph 57, People oppose this demand for the same

reasons set forth in response to oaragraph 56.

(7) Paragraph 58, me Eistrict Attorney’s OffIce entered

(30)
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into no agreements, promises of leniency or recommenOatcns which

were made or will be made concerning any and aU crimir.al charges

row pending, prevIously per.d±n; or otential crimina. charges

which may be brought against any and all potential Peole’s

1witnesses. One Peoples witness in this proceeding w1.l be

Robert E. Baldasaro, against whom there was previooslv pending

alleged violation of prL tion flowing from his conviction in

the State of Florida for issuiro a bad check. For the purposes

of proceeding a;anst tTv- delendant, this affiar:t cr;tacted

Robert Baldasaro’s attorney In the State of Massarhsetts

regarding the apparent existence of a warrant for the arrest of

‘Robert Baldasaro c:n the alleged violation ci probatIon. tr:her,

affiant spoke with the Worcester, Massachusetts, District

Attorney’s Office to deternine whether or not any proceeding had

been commenced by way of a fugitive complaint against Mr.

Beldasaro. This was done to determine the potential avaZaz:lity

of r. Haldasaro for the purpcsos of testifying. Further, this

affiant spoke with the Florida S:ate Attorney’s Office ir Eroward

County to deterrine when and/or if that State would be seeking

the extradition of r. Badasarc from the State of Masschosetts

to the State of Florida on the violation of probation. This

information was sought by thIs affiant for the purDoses of

determining wher ant whether r. Baldasarc would be avaciabie as

a witness for Grand Jury presentment. This aftiant entered into

I no agreenents, promises of leniency or recommendations relative

to anything havinc t do with the alleged violation of prbation,

(31)
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the Court conduct It’S own in pendent inquiry, analysis, and

review of all of the prosecutions files in this proceeding.

Defense counsel’s moving papers were served before he received

the People’s r ponse to his statutory discovery ienani an

November 3C, 1954, The PeDDle will make available to dofense

counsel the Oswago County Sheriff’s Department invesoioation

report in this criminal action. It is the People’s intent to

allow defense counsel to make hb own independent and exhaustive

examination of any and all of thse items of property so that he

nay best utilize the content of that information in defense of

client. Pope are awar of their continuing Dr:gDlng

obligation to dIscloSe Brajy meterlal and will do so s that

H information becomes known tc the ?eople. People would therefore

cDpose the relief sought in pardraph 5 as being without support

in fact or law.

WHEREFORE, your deponent respectfully asks this Court for

the relief set fortn herein.

t
DATED: December 4, 1994 // I ,i/// / i I

/• /
DOLD 5. EOD
CHLE? A35’T. DISTRICT ATTORNEY

(33)
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Dads on and Oder regarding defense Qniiojs Motion d

II May 5, 995, pages O9-213

SA OF L; Y’)Rc

CC’JTy COURT DSWEGC COU7Y

CF YRK

-Va- DECISiQN-CRD

__

and
GARY 3. THIPODEAU,
Ic.Uctynent 94-l6: Defe:.dor:s

ArPEARANCES: -iD1. JAHS C. CROSE
Os;egs County District Attorney

By: Donald Dodd, Eso.
Assistant Dis ict Attorne,’

3O352t- 5, FAFEl’, ESQ.
As:orney for )fer.dan: Gary 0. Thibodecu

CIARy, 0, j:

Defense counsei for defendar.t Gary J Thibodecu has made an

onnibu motion in this case seeking various forms of relef.

Deiense has c’ed for a pressicn of statements efleradly

ade by the defendant to F.obert Ealdasero and Oamea cD-ad,

That motion was s:an:ed to tne e>::ent that a Huntlev hearino was

held on April 15, l5 at whIch time testimony was taken

concerning those alleGed oral statements. On April 15,

defendents motion to suppress ttDse statements was denici,

ii Defer,e also ms-ei fcr an ir.scec:icn of the Grand

II m’:es and in the a:erna:i’.’e for a dismissal of :na itment.

The cur: has read the Grand Oury transcript and finds :n

was sfficient evidence befo:e the Grand 3ry to reasonably

require the defender.: Gary 3. Thioodeau to stand trial on the two

counts alleoed in tne indic:r.n:. The notion to dismiss the

indictment is therefore denied.

2o9
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The Court has reviewed cefendant’s other arguments t

support of the mociot to disriiss the indictment and finds they do

nc: egalv just;fy the reiif :ciesced.

De:ense also TD:eS far arer directing the en:ir Grer.d

Jtrv minutes be iei’:eted to defense ccunsei This.motjo,i

denied, The District Attorney’s office is directed to :urr. over

to defense counsei at least seven days prior to trial, the Grand

Jury testimony of any witnesree he intends to call at trial

aceinst Gary Thibodeeu,

Defense also rno’es fcr a se.’erance of his case fro:n a cc—

defendant Richard P. Tn;öodee: and a starate trial. It shoud

be noted that the ccefendant Ricnard Thibodeau, throien his

attorney ‘illam alsh,rasyisc roved for a severance erd a

secerate triai. ne coirt i decidino tnis motion has :e:ie,’ed

the Grand Jury testimony, the motion papers of the Assismr:

District Attorney and the two defense attorneys and ths E

relative to seoarata trials, Defendant’s motion for a se\’erdnce

and a separate trial is granted. I: acocars from the evadence in

this case that if tnere were to he a joint trial, the prcsecuticn

wcuid seek to offer at the joint trial oral admissions aeedly

made by the defeocant Gary Tuibodeau to Robert Baldasaro and

James McDonald, The codefendant Richard Thibodeeu concededly was

no: present during any of thuse cDnversStions in the State o

Massechse:ts and tnerefo:e as to him, any statements wh:ch we:e

ailecedly made by the :odefedan: Gary Ihibodeau to 3adearo and

McDonald would be hearsay ann inadmissible, Furthermore there

are statements ailecnd1y made by the defendant Richard Jh:boeau
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I,

to various Sheriff’s in’’es:i it:rs ‘:icn woulo iiewise re

hearsay as cc the ccde endar: Cery Thibodeau and oId

I iflad;Tiss151e epainet i:m

the lead of the nited Scares Supreme C•trt r.

I Brutonv, United Sneces, 3 US 23, tne tew York State Court of

,eair on severe occasions na ruled tcat the ConfTontEt ‘cr.

1 c1ase bars the the introduction of a :onfession of a ncr—

cacti f mg codefendant Anici, s not otnerwise directly sib a

anainst the defendant which S :eent inculcates the de:ndant,

Tni is so even if the jury is srecifioally çiven a crstive

I instruction to consider the adrissicn Dr statement only agacnst

I, the codefendant. The Court of Anpeals on February 21, 95 ruled

in People v. Eastoar:, 85 NYlci 255 that the Cruz rule (Crnv.

N.:_:h, 481 US 5) which cars the introduction of a confession

of a nontecrifyin codefendant risc be apDlied retroacritely. Ic.

tnec decision at ae 276 the COiTt states

“Cr’iz declares that w ian the incriminating
confess ion of a nrnte3rifv n codefendant is
admitted against the d-fencanc the
prccedccal acara:us sf trial never assured
the defendant a fair d erminscicu of guilt
or inno’ence, cc rdlass ot whether the Trial
Judge issued a iIiti instruction that theconfessIon ccc to consIdered against the
defendant, or the defe:.dact’ s own confession
was admitted as e’iidene against hir (citing
CruZ__v.ew_Yoc, 481 3, at 193—194, also
Criffith v, ?entukv, :,79 US 314).”

T:.e Curu want on cc state

As the cia ennonced in Crz is central to
an accurate de:eri mat :on of cuilt or
innocence, the Sunrarcu Court determined that
the acc.ssocL cf ccc codefendant’s
inculna:c:-v confession aoeinst the dofer.danr
undern-inad the fu’dare.tal fairness of the
trial, where, as neie, unere was no

2J%
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‘ I. ‘

oDportuntv far cross-examination to test the
reiiability of the codfendar.t’g confession.

“j1”g the rationale D. Eastman to our case, it wod

L appear tc be a sJcscantial oicis ion of the codefendant Richard

H I bodeac’s roht or a fair o:is, if he were jointly trsd th

Cary Thibodeou and one staoanntr ailecedly mode by Cory

Thjbadeu to Richard Baldasarc ar•j dames McDonald were recei1ed

in evidence, :n this court’s atinion, this is directly :i oyoe

I of a vDat1Dt ci one confrcnat:on clause that justfies a

seDarate trial for and Gary ihaa,

The defense not:on for 3 se’:erance and a separate trial is

therefore granted.

Defense has also moved for ciscovery pursuant to Article 240

of tne :rircinol rc:edure re court is quite aware rho: the

OSwCDC Cc•ntv Distr:: AttOt’ office has made avallooe to

defense cc,jncei most, if not a1 of :he Ds;ieoo Cointy S3:ifi’s

Department investigative reciot, inclding statements of 7arious

witnesses and otner nateria3. Ehould the District Attorney’s

office refuse to dye any ma;r.aLs which are discoverao’.e

Durasant to CPL 240, defense counsel is of course entitled to

:ocve for relief pJrs]ant to uiot Article.

Defense has also moved ocr an order directing the

prosecution to disclose pricr criminal acts, convictions and

uncharged crirrina, 7iCIOuS or irzoral acts of the defendant tnat

it intends to utLize at trinZ. The Ccurt has reviewed the Chief

Assistant District Attorney oLf:davit in response and ode

that the People have compliei with CPL 240.43 in tis ro3rd

. Sandoval-Ventirniclia hearfij is directed to be held iTcac.iately

222
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I

COUNTY COURT OF THE STATE OF NEW YORK

I COUNTY Of OSWEGO: CRIMINAL TERM

THE PEOPLE Of THE STATE Of NEW YORK

I Respondent,
SUPPLEMENTAL AFFIRMATION # 1

-vs- IN SUPPORT Of DEFENDANT’S

rn MOTION TO VACATE CONVICTION

GARY J. THIBODEAU, Indictment No. 94-161

Defendant-Petitioner.

STATE Of NEW YORK )
COUNTY Of ONONDAGA) SS:

I
RANDI JUDA BIANCO, attorney for the defendant herein, being admitted to practice

before the Courts of this State, with offices located at 4 Clinton Square, 3rd Floor, Syracuse, New

York, 13202, affirms the following under the penalties of perjury this supplemental affirmation

P
in support of defendant’s motion to vacate his conviction:

1. On July 30, 2014, the defense moved pursuant to Article 440.10(1)(b), (g), and (h)

to vacate the judgment of conviction against Gary Thibodeau for Kidnapping in the First Degree,

in violation of New York State Penal Law § 135.25, which was entered on the 7th day of August,

1995.

2. Since the date of the original filing, additional witnesses ha’e come forward,

compelling defendant to supplement his original motion. The averments herein are made upon

information and belief based on a thorough examination of the court records in this case, an

I
-;--:

JI ‘‘f \
d VLJT
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independent investigation, interviews with witnesses, the attached exhibits, and a memorandum

of law, which was previously filed and made a part hereof

A. Intentionally Withholding Brady Information concerning Eyewitness Observations.

3. On August 16, 2014, Darlene Upcraft contacted the defense after hearing recent

news media accounts regarding the disappearance of Heidi Allen. She was confident that she

had seen a rusty white van parked outside of the D&W on her way to church Easter morning (the

date of Allen’s abduction), but the Sheriffs investigator repeatedly asked her whether it was

black and white. She maintained that there was no black on it.

4. Ms. Upcraft had originally provided the Oswego County Sherriffs with this

critical information within days of Heidi Allen’s disappearance. This information was withheld

from the defense. Specifically, Ms. Upcraft informed the Oswego County Sherriffs Department

of her observations at the D&W convenience store on the morning Heidi Allen disappeared. Ms.

Upcraft affirmed the following on August 18, 2014:

“I recently returned home from a trip to Alaska and I read about the developments in
the Heidi Allen case. I have always been bothered by the case because I drove by the
D&W Easter morning in 1994 and I saw a white very rusty van parked perpendicular
to the store.

I was driving to the Sunrise Service in New Haven around 6:35 AM or thereabouts
when I passed the D&W on the left side of the road. I noticed the store was open and
I was surprised. When I looked over, I saw a white very rusty van. It did not have
any black on it and the front of the van was facing the front door to the store. I
figured my son would want to stop on the way back for a Mountain Dew.
We left Church at approximately 7:30 AM and we drove past the D&W. I did not
notice anything and we never stopped. Later that morning, I learned Heidi Allen was
missing from the store and there was a command center set up at the fire barn. A
couple days later, I made a statement to the police and I told them that I saw a white
rusty van parked perpendicular to the store on my way to Church. Several days later,
I received a call from a law enforcement officer who asked me to clarify what I saw
in regard to the white van.

Before I had a chance to call the officer back, a deputy came to my house and asked
me again if it was a black and white van. I told him it was white, rusty, not black. He

2

A.  323



asked me if I was sure it wasn’t black and white and I told him it did not have any
black on it.

After I saw the Thibodeau van, I understood why they kept asking me if the van was
black and white. The Thibodeau van was not the van I saw. I don’t recall ever being
asked to sign a statement.”

Exhibit BB.

5. Although Ms. Upcraft gave the Oswego County Sherriffs Department detailed

information concerning her observations of a rusty white van parked in front of the D&W, and

the fact that it did not match the van owned by Richard Thibodeau, this information was

intentionally withheld from the defense in violation of Brady v. Maryland.

6. The defense was not provided with a detailed account of Ms. Upcraft’s

observations, but rather, at the time of trial the defense was provided with an incomplete

sanitized version of Ms. Upcrafl’s observations. In the lead sheet provided to the defense, there

is absolutely no mention of her seeing any van; no description of any vehicles parked facing the

front door of the D & W; and no mention of the fact that the van she did observe was not Richard

Thibodeau’s van.

7. The lead sheet the defense was provided simply stated that Ms. Upcraft drove past

the D&W at 6:35 a.m. on her way to church and the store was open. On her way back from

church at 7:31 a.m. she didn’t “remember seeing anything.” [Exhibit CC).

8. The intentional omission was exacerbated by the Oswego County Sheriffs

Department in their effort to have Upcraft identify Richard Thibodeau’s van by repeatedly

asking her whether the van was black and white. She maintained that the van she saw was white

and rusty, and the lead sheet did not reflect her observation, but rather was sanitized by

completely omitting the most critical detail. Had counsel known about the observations of Ms.

Upcrafi, a reasonable possibility exists that the verdict would have been different.

3
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B. Intentionally Withholding Brady Material from a Suspect’s Wife

9. As previously alleged in defendant’s original affirmation, Roger Breckenridge

was a suspect in Heidi Allen’s disappearance, along with James Steen and Michael Bohrer.

Breckenridge was also allegedly involved in junking the van used in Ms. Allen’s abduction.

10. At the time of the initial investigation, members of the Oswego County Sherriffs

Office and District Attorney’s Office repeatedly interviewed Roger Breckenridge’s estranged

wife, Tracey Breckenridge. They ultimately took a statement from her before Gary Thibodeau’ s

trial. [See Exhibit DD]. This statement was never disclosed to the defense as required under the

mandates of Brady v. Maryland.

11. Tracey Breckenridge stated that on the day of Heidi Allen’s disappearance, Roger

Breckenridge left the house in the morning, but she did not recall the time, and he did not return

until dinner time. Ms. Breckenridge recalled having Easter dinner with Roger at their home the

day Heidi Allen disappeared which is contrary to what Jennifer Wescott told Deputy Investigator

James Pietroski. In her effort to provide an alibi for Roger Breckenridge, Wescott said that she

saw Roger on that Easter Sunday because he came over and had dinner with her and her family.

[See Exhibit E at 20]. Wescott explained that she remembers because it was their first holiday

together.

12. Ms. Breckenridge also recalled a conversation between Roger Breckenridge and

Thumper (James Steen), during which Roger said he did not want anything to do with the van.

At some point during or after their conversation, Ms. Breckenridge left the house and when she

returned home Roger Breckenridge was gone. She remembered thinking, “oh God, did he go

with Thumper to get rid of the van?”

4
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13. Tracey Breckenridge was interviewed by both the District Attorney’s Office and

the Oswego County Sheriffs Department and provided a written statement that was never made

known to the defense. Ms. Breckenridge’s information concerning the Allen case was obviously

relevant or she would not have been repeatedly interviewed. As Ms. Breckenridge stated “[t]hey

were out at our house so many times it was unreal.” [Exhibit DD].

14. Had counsel been made aware of the information concerning the other suspects,

the fact that Roger Breckenridge had no alibi on the morning of Allen’s disappearance, and the

conversations between Roger Breckenridge and James Steen about the van, defense counsel

could have undermined the prosecution’s case.

15. The defense submits that the prosecution and/or their agents withheld exculpatory

and impeachment material pursuant to Brady v. Maryland, 373 U.S. 83 (1963), in violation of

Art. I, § 6 of the New York State Constitution and the fifth and fourteenth Amendments of the

United States Constitution. Defendant contends that had the information been disclosed, a

reasonable possibility exists that the verdict would have been different.

C. Newly Discovered Evidence Consisting of Admissions Surrounding the Crushing of
the Van Used in the Abduction of Heidi Allen.

16. On August 20, 2014, Linda McKie and Clifford McKie provided information to

the defense regarding the destruction of the van used to abduct Heidi Allen. Specifically, Mr.

and Mrs. McKie stated that they met an individual name Ed Lewis in 2006. He worked for

Richard Murtaugh driving crushed vehicles. On approximately five occasions, he specifically

told them that he drove a load of crushed cars to Canada and he was sure Heidi Allen was in

those cars. [See Exhibits EE & Ff].

17. Most recently, Amanda Braley, a prior friend and acquaintance of Steen, Wescott

and Breckenridge, stated that there were multiple conversations between Steen, Breckenridge

5
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and Wescott when they discussed scrapping the van used in the abduction of Heidi Allen. [See

Exhibit RH]. In particular Braley recalls one instance when she was at Jennifer Wescott’s

parents’ house on County Route 38 in Hastings and the topic of Heidi Allen was brought up.

Wescott and Breckenridge began to laugh and Breckenridge stated, “we took that bitch to the

scrap yard in the van, had it crushed and she was shipped to Canada. She’s long gone now.” He

swung his hand up and pointed his finger in the northern direction of the sky and said, “see-ya

bye.” Breckenridge laughed and Wescott slapped him on his shoulder and said, “Roger, you

can’t be saying that shit.” He responded with “what len? That shit is done and over with, and

besides nobody is ever going to find her.” Roger proceeded to laugh and Jen shook her head and

rolled her eyes and said, “whatever Roger.” [See Exhibit RH].

18. Braley also stated that sometime in 2006, Tonya Priest asked her to walk with her

in the woods to try and find a cabin where she said Steen told her Heidi Allen was buried.

Braley confirmed that they never found a cabin or Heidi Allen’s remains.

19. This information is significant as it corroborates the information provided by

other witnesses. Specifically, it corroborates the statement made by Joseph Mannino, see Exhibit

T, whereby James Steen admitted to Mannino that he took the van used to abduct Heidi Allen to

Canada and had it scrapped. It further corroborates information contained in the police recorded

conversations between Jennifer Wescott and Tonya Priest, see Exhibit C, whereby Wescott

admitted to helping Roger Breckenridge junk the van used to abduct Heidi Allen.

20. On March 7, 2013, Wescott admitted sending a text message to Richard

Murtaugh, the owner of the junkyard, immediately before going in for her police interview. This

is significant because Priest never mentioned where the van was junked during their monitored

phone conversation. Notwithstanding, Wescott was evidently compelled to send a text message

6
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to Murtaugh before being questioned by Investigator Pietroski. Interestingly, it was not until

Investigator Pietroski asked for her consent to go through her phone that Wescott stated,

“Whatever. . . because I even text Rich Murtaugh today about it. Because supposedly Tonya

said the van was junked there. So I asked Rich Murtaugh, ‘[d]id Thumper have anything to do

with messing with Heidi Allen?’ And he said who’s this with some question marks and I said

len.” [See Exhibit E, Transcript of Police Interview of Wescott at 19]. Later on during the

interview, Pietroski followed up with Wescott concerning her contact with Murtaugh when he

asked, “[s]o you called the guy at the junkyard and asked him about it?” To which Wescott

responded, “I actually sent him a text this morning asking him if he knew anything about Roger,

Thumper, Mike Bohrer and Heidi Allen.” Contrary to her earlier claim when she suggested

Tonya told her the van was junked there, she stated, “that is where Roger worked. That’s why I

texted him.” [See Exhibit E at 24]. Wescott stated that after she questioned Murtaugh about

Heidi Allen, he sent her a question mark asking who she was and Wescott decided not to respond

and told Pietroski, “because I was like alright if he doesn’t have my number then obviously we

don’t need to talk.” [Exhibit E at 24].

21. Priest never mentioned Rich Murtaugh to Wescott and the information regarding

the van being junked came solely from Wescott. In the detailed statement provided by Priest

concerning Steen’s admissions, she never once mentioned anything about junking the van. Had

that information been revealed to Priest by Steen, she would have undoubtedly shared it with law

enforcement when she initially came forward. In fact, on february 25, 2013 during a monitored

and recorded phone interview with Investigator Pietroski and District Attorney Greg Oakes,

Priest told them she was 99% sure the van used to abduct Allen belonged to Bobrer and was sold

to a John Collins. She believed the van could still be on the property of Collins. [See Exhibit II]

7
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Priest was not aware of the van being junked until March 1, 2013 when Wescott told her she was

involved in scrapping the van. [See Exhibit 3]

22. That admission was volunteered by Wescott during her initial phone conversation

with Priest before the monitored recorded call on March 3, 2013. [See Exhibit B p. 9 & 10].

Once Wescott admitted to Priest during their private conversation that she knew she helped scrap

the van with Roger, Priest brought it up during the recorded phone conversation in an effort to

capture her admission on tape. Specifically, Priest stated, “That’s what he had told me and I

mean as long as that’s all you know and everything then the only thing they said you did was

junk the van with Roger then I really wouldn’t worry about anything. I mean you really had no

part of it - it’s kind of sad that it even happened. Is that why you guys went to Florida?” To

which Wescott replied, “Uh huh.” Priest never mentioned Murtaugh’s name or business during

their conversation. Murtaugh’ s name was revealed for the first time during Wescott’ s interview

with Investigator Pietroski. [See Exhibit C and Cl at p. 3 & 4]

23. The information implicating Murtaugh only came through Wescott and without

question demonstrates her direct knowledge and involvement in the destruction of the van that

contained Heidi Allen.

D. A Juror Has Come Forward Stating that the New Evidence Causes Her to Believe
that the Wrong Person Was Convicted.

24. On August 21, 2014, ajuror for Gary Thibodeau’s trial executed a sworn

affidavit, in which she stated, “I am very upset to learn that we were not provided all of the facts

during the trial. In particular the fact that Heidi Allen was a drug informant and the Deputy

dropped an index card disclosing the fact she was an informant, would have been critical during

our deliberations. This information alone would have definitely widened the scope of possible

suspects and made a difference in my decision.” In addition, the juror listened to the recorded

$
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phone conversation between Tonya Priest and Jennifer Wescott and she is now convinced of his

actual innocence and believes he should be released immediately. [See Exhibit GG].

25. The defense recognizes that statements by jurors may not be used to impeach a

verdict once the jury has been discharged. (See People v. Jacobson, 109 Misc. 2d 204, 205, 440

N.Y.S.2d 458, 460 (Sup. Ct. 1981) affc4 89 A.D.2d 826, (1982). Here the affidavit by the juror

is submitted solely as it relates to whether the evidence establishes a “reasonable possibility” that

it would have changed the result of the proceedings as stated in People v. Vilardi, 76 NY2d 67

(1990).

WHEREFORE, for these reasons stated herein and in the annexed affidavits, exhibits,

and the legal basis outlined in the accompanying Memorandum of Law, this Court is urged to

reverse Gary Thibodeau’ s conviction.

Dated: Syracuse, New York /
August 26, 2014

________________________________

Randi Juda Bianco, Esq.

9
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COUNTY COURT Of THE STATE OF NEW YORK
COUNTY OF OSWEGO: CRIMINAL TERM

PEOPLE OF THE STATE OF NEW YORK,

Respondent,
-against-

GARY THIBODEAU,
Defendant-Petitioner.

AFFIDAVIT

INDICTMENT #94-161

STATE OF NEW YORK)
COUNTY OF OSWEGO) SS.:

I, Darlene Upcrafi, being duly sworn, depose and state:

1. I recently returned home from a trip to Alaska and I read about the developments

in the Heidi Allen case. I have always been bothered by the case because I drove by the D&W

Easter morning in 1994 and I saw a white very rusty van parked perpendicular to the store.

2. I was driving to the Sunrise Service in New Haven around 6:35 AM or

thereabouts when I passed the D&W on the left side of the road. I noticed the store was open

and I was surprised. When I looked over, I saw a white very rusty van. It did not have any black

on it and the front of the van was facing the front door to the store. I figured my son would want

to stop on the way back for a Mountain Dew.

3. We left Church at approximately 7:30 AM and we drove past the D&W. I did not

notice anything and we never stopped. Later that morning, I learned Heidi Mien was missing

from the store and there was a command center set up at the fire barn. A couple days later, I

made a statement to the police and I told them that I saw a white rusty van parked perpendicular

to the store on my way to Church.

4. Several days later, I received a call from a law enforcement officer who asked me

to clarify what I saw in regard to the white van.
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5. Before I had a chance to call the officer back, a deputy came to my house and

asked me again if it was a black and white van. I told him it was white, rusty, no black. He asked

me if I was sure it wasn’t black and white and I told him it did not have any black on it.

6. Afler I saw the Thibodeau van, I understood why they kept asking me if the van

was black and white. The Thibodeau van was not the van I saw. I don’t recall ever being asked

to sign a statement.

cuLL £. U.gc
Dalene Upcraft 1

Sworn to me this

jjcy of August 2014.

Notary Public

USA A. PEOSLES -

Notary Pubiic, State cf ‘c’iL

Qualified In Onondaa C /
Rcg.IO2PE502l29 1&

Wy ComrnSS10n Explies Dcc. 13, _Q..
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27 RE (Case facts)

• LEAD SHEET

Person reporting information:

NAME: ft /ep p P4

ADDRESS:______________________________

PHONE: (home) 3?—// (Work_________________________

Where dCcl you see victim?

_______________________________——___________

When did you see victim? C D’ate & time)

_____________________________

Was victim alone?_______ If with someone, do you know other

person?________ Can you describe other person?___________________

Direction and mode of travel? fie. walking, riding, driving)

I C in vehicle, can you describe vehicle?

What was the victim wearing?_________________________________________

Did you make personal contact with victim?_______________________

f so, what was content of conversation, if any?________________

What was victim doing when seen?________________________________

Were you alone when you saw victim?_____ If not., please tell US

who was with you_________________________________________________

you know victim personally, or did you identify from his/her

s cr Pt ion?___________________________________________

v other information you can provide us with?__________________
rovers i needed) A.  335
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PEOPLE OF THE STATE OF NEW YORK,

Respondent,
-against-

GARY THIBODEAU,
Defendant-Appellant.

STATE OF NEW YORK)
COUNTY OF OSWEGO) 5$.:

1, Tracey Breckenridge, being duly sworn, deposes and states as follows:

1. At the time Heidi Allen disappeared in 1994 I was married to Roger Breckenridge

and we lived together on Kenyon Road, not far from Gary Thibodeau. Roger left

our house that Easter morning, although I am not sure about the time, it could have

been between 8:00 and 9:00 AM. He went to his brother’s house in Parish for

coffee.

2. Roger returned later that day for supper.

3. I recalled a conversation between Roger and Thumper during which Roger said he

did not want anything to do with the van. At some point during or after their

conversation, I left the house and when I returned home Roger was gone. I thought,

“oh God, did he go with Thumper to get rid of the van”?

4. Roger and I separated sometime in 1994, after Heidi Allen disappeared, Roger did

go to Florida with Jen, but I do not recall when they went.

5. Every time I turned around I was getting pulled over in Mexico and I was repeatedly

asked to provide more information about the Heidi Allen case and I was fed up with

Donald Dodd. I gave him a written statement 20 years ago and I recently gave

another statement to investigators. They were out at our house so many times it was

unreal.

Sworn to before me this
j.day of August 2014

Ftentdiflo0 .

Not2IS1&f NY
Appointed In OnondagaCo
Reg#01SA5070697
My CommIeson Expires 1243.4g.

COUNTY COURT OF THE STATE OF NEW YORK
COUNTY OF OSWEGO: CRIMINAL TERM

AFFIDAVIT

INDICTMENT #94-161

Tracey
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COUNTY COURT OF THE STATE OF NEW YORK
COUNTY OF OSWEGO: CRIMINAL TERM

PEOPLE OF THE STATE OF NEW YORK,

Respondent,
-against-

GARY THIBODEAU,
Defendant-Appellant.

AFFIDAVIT

INDICTMENT #94-161

STATE OF NEW YORK)
COUNTY OF OSWEGO) $5.:

I Linda McKie, being duly sworn depose and state as follows: J.iIt
qii.n+h 45O 5 .

1. I was recently contacted by a friend of mine who I told severpl yar&ago about a man
telling my husband and I that he drove crushed vehicles to Canada and he was sure Heidi

Allen was in one of the loads. My friend directed me to the recent media accounts about

a van used in the abduction of Heidi Allen being crushed and shipped to Canada. I was

alarmed and very upset because neither my husband nor I ever said anything to the police
because we did not know whether to believe him.

2. These statements were made by Ed Lewis, an individual we met in 2006 and we started
socializing with him regularly for about a year. He told us that he worked for Richard
Murtaugh driving crushed vehicles. I do not know whether he worked full time for
Murtaugh or periodically because we never asked him. On approximately five occasions
he specifically told us that he drove a load of crushed cars to Canada and he was sure

Heidi Allen was in those cars. He was very serious when he made these statements to my
husband and I and we feel terrible that we never said anything.

Linda cKie
Sworn to before me this
,,?t’ day of August, 2014

Notary Public
LISA A. PEOELES

Notary Pubto, State t t’ew York
Quatfd in Onondaga County

[cg. IO2PE5O2123

Wi Comrr,0Si00 Expires Dec. 13, 20_A.  340
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COUNTY COURT Of THE STATE OF NEW YORK
COUNTY OF OSWEGO: CRIMiNAL TERM

PEOPLE OF THE STATE OF NEW YORK,

Respondent,
-against-

GARY THIBODEAU,
Defendant-Appellant.

AFFIDAVIT

INDICTMENT #94-16 1

STATE OF NEW YORK)
COUNTY OF OSWEGO) 5$.:

I Clifford McKie, being duly sworn depose and state as follows:

1. My wife and I recently heard about new evidence surfacing in the Heidi Allen case and

we were concerned when we realized there was information that a van used in the

abduction of Heidi Allen may have been crushed and sent to Canada. This information

was consistent with admissions made by a man we befriended several years ago.

2. These statements were made by Ed Lewis, an individual we met in 2006 and we started

socializing with him regularly for about a year. He told us that he worked for Richard

Murtaugh driving crushed vehicles. We do not know whether he worked full time for

Murtaugh or periodically because we never asked him. On approximately five occasions

he specifically told us that he drove a load of crushed cars to Canada and he was sure

Heidi Allen was in those cars. He was very serious when he made these statements to my

wife and I, and we feel terrible that we never said anything.

Clifford McKie

Sworn to before me this
,70.C day of August, 2014

Notary Public

USA A. PEBBLES
Notaiy Pubc. State of New Yoric

Onalified in Onandaga County
Beg. 102PE5021 239

LyCarnmiSSiOll Expires Dec. 13,20
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COUNTY COURT OF THE STATE Of NEW YORK
COUNTY OF OSWEGO: CRIMiNAL TERM

PEOPLE OF THE STATE Of NEW YORK,

Respondent,
-against-

GARY THIBODEAU,
Defendant-Petitioner.

AFFIDAVIT

INDICTMENT #94-161

STATE Of NEW YORK)
COUNTY Of OSWEGO) SS.:

I, Elizabeth Head, being duly sworn, depose and state:

1. I sat as Juror #3 in the Gary Thibodeau trial in 1995 and after sending out 15 notes and

deliberating for approximately four hours we returned a verdict of guilty against Mr. Thibodeau

for first-degree kidnapping.
2. I have always been bothered by our decision because we were never certain he was guilty and

there really wasn’t much to go on because there was no hard evidence. We kind of felt like there

had to be something or they wouldn’t have gotten that far.

3. Recently, I learned about several potential suspects who may have been the actual perpetrators of

Heidi Allen’s abduction and I am haunted by the thought we may have been responsible for

sending an innocent man to prison. I am very upset to learn that we were not provided all of the

facts during the trial. In particular the fact that Heidi Allen was a drug informant and the Deputy

i) dropped an index card disclosing the fact she was an informant1in-the very pai’kig lt in vhih

V h have been critical during our deliberations. This

information alone would have definitely widened the scope of possible suspects and made a

difference in my decision.
4. After listening to the phone conversation between Tonya Priest and Jennifer Wescott, I was more

convinced that Gary Thibodeau was wrongly convicted and I believe he should be released

immediately.

Ebeth Head
Sworn to me this

qAA

_____

day of August 2014.

USA A. PEPDLF
Notary Pubrc, $tate of N’w Yor1

Qualified In Onondaga County
Notary Public Reg. 102PE5021239

ty Commission Expires Dec. 13, 204(1A.  344
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COUNTY COURT Of THE STATE Of NEW YORK
COUNTY Of OSWEGO: CRIMINAL TERM

PEOPLE Of THE STATE OF NEW YORK,

Petitioner,
-against-

GARY THIBODEAU,
Respondent.

AFFIDAVIT

INDICTMENT #94-1

STATE Of NEW YORK
COUNTY OF OSWEGO SS.:

I, Amanda Braley, being duly sworn depose and state as follows:

Between 2000 and 2006, I hung out with, among others, Jennifer Wescoff, James

Steen (Thumper), Roger Breckenridge and Tonya Priest. There were multiple

conversations between Steen, Breckenfidge and Wescott when they discussed

scrapping the van used in the abduction of Heidi Allen.

2. I specifically recall admissions made by Steen and Breckenridge regarding the

crushing of the van at Murtaugh’s junk yard and then transporting it to Canada. I

heard them say her body was still in the van and she would never be found. I

remember len Wescott laughing about it when they would make these statements

and I heard Jen talk about driving the van to Murtaugh’s.

3. In 2003, there were five or six people, including myself and we were standing on

the back/side deck of Jennifer Wescott’s parents’ house on County Route 3$ in

Hastings. We were just hanging out having a conversation and, although I do not

recall how, the topic of Heidi Mien came up. Someone mentioned her name and

Jen and Roger just laughed. Roger then stated, “we took that bitch to the scrap

yard in the van, had it crushed and she was shipped to Canada. She’s long gone

now.” He swung his hand up and pointed his finger in the northern direction of

the sky and said, “see-ya-bye.” He laughed and Jen slapped him on his shoulder

and said, “Roger, you can’t be saying that shit.” He responded with “what Jen?

That shit is done and over with, and besides nobody is ever going to find her.”

Roger proceeded to laugh and Jen shook her head and rolled her eyes and said,

“whatever Roger.”
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4. Sometime in 2006, Tonya Priest asked me to walk with her in the woods to try

and find a cabin where she said Steen told her Heidi Allen was buried. We never

found a cabin or Heidi Allen’s remains.

5. I never came forward because I feared for my safety but I have always believed

their claims and admissions.

Sworn to me before me this
5fday of August, 2014.

Notary Public

RICHARD L. HAUMANN

Notary P’ibLc in the State of New York

Qualifi8d ia Onon. Co. No. Oifl.k6O2683l

My Comm. Expiree June 1 ‘Z 5’
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COUNTY COURT OF THE STATE OF NEW YORK 

COUNTY OF OSWEGO: CRIMINAL TERM 

PEOPLE OF THE STATE OF NEW YORK, 

Respondent, 

-against-

GARY THIBODEAU, 

Defendant-Petitioner. 

State of New York ) 

County of Oswego ) 

AFFIRMATION IN 

OPPOSITION TO MOTION 

TO VACATE JUDGMENT 

INDICTMENT# 94-161 

I, GREGORY S. OAKES, being duly sworn, deposes and says: 

1. I am the District Attorney for the County of Oswego, State of New York, and I have served 

in that position since January 1, 2012. 

2. I am filing this Affirmation in Opposition to Motion to Vacate Judgment, CPL§ 440.10, on 

behalf of the Respondent in the matter, the People of the State of New York. 

3. Specifically, this Affirmation addresses that portion of Defendant's motion that seeks to 

vacate his judgment based upon the discovery of new evidence, pursuant to CPL § 440.10(1 )(g). 

The People oppose the relief requested and ask this court to deny his motion. 

4. By separate Affirmation, Chief Assistant District Attorney Mark Moody will address the 

portions of Defendant's motion in which he seeks to vacate his judgment pursuant to 

CPL§ 440.lO(b) and (h). The People oppose the reliefrequested in that branch of his motion and 

ask this court to deny the same. 

5. Defendant contends that the judgment should be vacated pursuant to N.Y.S. Criminal 
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Procedure Law§ 440.lO(l)(g) on the ground that new evidence has been discovered since the entry 

of judgment based upon a verdict of guilty after trial, which could not have been produced by the 

Defendant at the trial even with due diligence on his part and which is of such character as to create 

a probability that had such evidence been received at trial, the verdict would have been more 

favorable to Defendant. 

6. As explained by the Appellate Division, a defendant who brings a motion pursuant to 

CPL§ 440.lO(l)(g) has the burden of proving each of the following six elements: 

(i) it must be such as will probably change the result if a new trial is granted; 

· (ii) it must have been discovered since the trial; 

(ii) it must be such as could not have been discovered before trial with the exercise 

of due diligence; 

(iv) it must be material to the issue; 

(v) it must not be cumulative; and 

(vi) it must not be merely impeaching or contradictory to the former evidence. 

See People v. Smith, 108 A.D.3d 1075 (4th Dept); Iv. den. 21N.Y.3d1077 (2013). Defendant 

cannot meet this burden, as will be discussed herein, and his motion must fail. 

7. Even if a defendant establishes all six of these elements, the governing statute requires that 

any motion based upon this ground must be made with due diligence after the discovery of such 

alleged new evidence. CPL§ 440.lO(l)(g). Defendant has failed to meet this requirement. 

DISCOVERY OF EVIDENCE 

8. On the afternoon of Friday, February 22, 2013, a local attorney advised me that Tonya Priest 

had contacted her law office claiming that persons other than Gary Thibodeau were responsible for 

the kidnapping and presumed death of Heidi Allen. The attorney provided Priest's contact number. 

9. Upon receiving that information, I telephoned Priest that same day. During that phone 
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call, Priest claimed that she had heard James "Thumper" Steen make oral statements indicating that 

he and other persons had kidnapped and killed Heidi Allen. I asked her if she were willing to come 

in for an interview, at which time she advised that she was living in Tennessee and had no 

immediate plans to travel back to New York State. 

10. When we finished speaking, I contacted the Oswego County Sheriff's Department. I was 

advised that the lead Sheriff's investigator for the case, Investigator James Pietroski, was done 

working for the day but would be returning to work on Monday, February 25, 2013. 

11. On February 25, 2013, Inv. Pietroski and I called Priest and conducted a phone interview. 

That call was recorded, and a digital copy (CD) of the same was attached to Defendant's 

"Supplemental Affirmation# 1" as Exhibit II. 

-
12. Thereafter, the District Attorney's Office made af!angements to fly Priest to New York and 

provide her with hotel accommodations so that she could be interviewed in person that same week. 

Priest arrived in New York on Friday, February 28, 2013, and she met with Inv. Pietroski and me at 

the Sheriff's Department that same day. 

13. On February 28, 2013, Inv. Pietroski obtained a written statement from Priest, which was 

attached to Defendant's motion as Exhibit A. In summary, Priest claimed that James "Thumper" 

Steen made oral statements in her presence in 2006 acknowledging that he, Roger Breckenridge, 

and Michael Bohrer had kidnapped and killed Heidi Allen. According to Priest, Steen stated that 

the three men brought Heidi Allen back to Roger Breckenridge's house, where they killed her in the 

garage. Priest identified the Breckenridge residence as being located on Rice Road in the Town of 

Mexico. 

14. Priest explained that Steen described how they dragged Heidi Allen across the road, through 

the woods, and to a cabin, where they dismembered her body and buried her remains under the 
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floorboards of the cabin. According to Priest, Steen stated that Breckenridge's girlfriend, Jennifer 

W escort, was present at the house when they returned with Heidi. 

15. After taking a statement, Inv. Pietroski worked with Priest to establish contact with Wescott. 

From a Sheriffs Department computer, Priest messaged Wescott through her Facebook account. 

Wescott did not immediately respond to the message, and after a period of time, a decision was 

made to take Priest to her hotel for the night. 

16. While in the parking lot, after the investigator had left, Priest received a message from 

Wescott. I told Priest that she should not respond. I told her that if Wescott called during the night, 

she should let the call go to voicemail, as the investigator would need to record any phone call. 

Priest said that she understood and agreed that telephone contact would be made in the morning. 

17. As acknowledged in her statement of March 1, 2013, which is attached to Defendant's 

motion as Exhibit B, Priest disregarded the agreed upon plan. After exchanging a series of texts 

with Wescott, Priest eventually spoke directly with her by telephone that night. That telephone call 

was not recorded. 

18. On March 1, 2013, Priest met with Sheriffs Investigator Carmen Rojek to initiate a 

monitored I recorded phone call with Wescott. Although multiple efforts were made, they were 

unable to make contact with her that day. 

19. On March 2, 2013, Priest and Inv. Rojek were able to make telephone contact with Wescott. 

The call was recorded, and a digital copy (CD) of the call was attached to Defendant's motion as 

Exhibit C. 

20. On March 7, 2013, Wescott voluntarily appeared at the Sheriffs Department after being 

contacted by investigators. Inv. Pietroski interviewed Wescott in the Criminal Investigation 

Division (CID) interview room at the Sheriffs Department, at which time Wescott provided a 
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written statement. A digital recording (DVD) of that interview was attached to Defendant's motion 

as Exhibit D, and a copy ofWescott's written statement was attached as Exhibit F. 

21. On March 15, 2013, two Sheriffs investigators interviewed James "Thumper" Steen at the 

- Auburn Correctional Facility (NYS DOCS), where he is serving a Life sentence for the murder of 

his estranged wife, Victoria Steen, and her paramour, Charles Carr, Jr .. Steen denied any 

knowledge about the disappearance of Heidi Allen. He provided a one-page written statement, 

which was attached to Defendant's motion as Exhibit H. 

22. On March 19, 2013, two Sheriffs investigators interviewed Roger Breckenridge at the 

Elmira Correctional Facility (NYS DOCS), where he is serving an indeterminate sentence of 1 to 4 

years for Grand Larceny in the Fourth Degree. During this interview, Breckenridge denied 

knowing Heidi Allen. He told the investigators that he did not have anything to do with her 

disappearance. 

23. In that same interview, Breckenridge acknowledged that he knows James Steen, but he 

stated that Steen had never mentioned Heidi Allen. Breckenridge stated he had only met Michael 

Bohrer approximately 4 to 5 years prior, when he fixed Jennifer Wescott's computer. 

24. Roger Breckenridge told the investigators that he and Richard Murtaugh ("Mertaw") 

scrapped a van from Gary Thibodeau's house. He stated that they took the van to Murtaugh's junk 

yard in Fulton, where it was crushed and "shipped out." According to Breckenridge, this incident 

occurred after Heidi Allen's disappearance, as he remembered Murtaugh wondering ifthe van was 

associated with Heidi. A copy of Breckenridge's two-page statement was filed as a supplement to 

Defendant's motion as Exhibit AA. 

25. On March 21, 2013, two Sheriffs investigators interviewed Michael Bohrer. Bohrer denied 

having any involvement in Heidi Allen's abduction. Quite notably, though, he suggested that 
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someone other than Gary Thibodeau was responsible. In fact, he provided the names of specific 

individuals who he believed may have been involved or who might have information. The 

investigators did not take a written statement from Bohrer, but they made an audio recording of the 

interview. A digital copy (CD) of the recorded interview was attached to Defendant's motion as 

Exhibit G. 

26. On May 2, 2013, Inv. Pietroski interviewed Megan Shaw, who said that James Steen visited 

her house in the Spring of 2010 while both she and her husband, Sidney Shaw, were present. 

Megan Shaw told investigators that Steen disclosed that members of a gang ("Vicious Circle") went 

to the store where Heidi Allen worked and took her "one night." According to Shaw, Steen did not 

admit to be directly involved in the actual kidnapping. 

27. As described by Shaw, Steen was involved after-the-fact, assisting in the disposal of Heidi's 

body. According to Shaw, Steen told her that Heidi Allen was "disposed of' in a cabin in the woods 

across from a storage facility located off of State Route 69, between Crosby Road and County 

Route 26, in the Town of Parish. This is a different location than the one described to Priest. 

28. Megan Shaw told investigators that she called Tonya Priest the next day and told her about 

Steen's statements. Priest allegedly responded by claiming that Steen had told her and Sidney Shaw 

"the same story" years ago. (Sidney "Ruben" Shaw is the ex-husband of Tonya Priest.) A copy of 

Megan Shaw's statement was attached to Defendant's motion as Exhibit I. 

I. The Court Should Dismiss the "Newly Discovered Evidence" Portion of Defendant's 
Motion Since He Failed te Make a Motion to Vacate the Judgment with Due Diligence 
After Learning of the Alleged New Evidence. 

29. On or about February 26, 2013, within a day of the Sheriffs investigator first speaking with 

Tonya Priest, Attorney Randi Juda Bianco contacted me and asked ifthe DA's Office had received 
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new information regarding the matter of Gary Thibodeau. I advised Attorney Bianco that I had 

recently spoken with an individual from out-of-state who claimed to have new information. I 

explained that my office was working with the Oswego County Sheriffs Department to fully 

investigate the claims made by the individual. 

30. Initially, Attorney Bianco demanded the name of the individual. I did not provide it to her. 

I told Attorney Bianco that law enforcement needed to fully investigate the claims first in order to 

determine if there was any validity to the information being provided. In sum and substance, I told 

Attorney Bianco that if Gary Thibodeau were innocent, I not only wanted to clear his name, but I 

wanted to find the persons who were actually responsible for kidnapping Heidi Allen and prosecute 

them. 

31. In a subsequent conversation, we reached an agreement whereby my office would share 

information and provide regular updates regarding the investigation to Attorney Bianco, 

conditioned upon her not disclosing the same until law enforcement concluded its investigation. I 

told counsel that I would provide her with a copy of all information developed at the conclusion of 

the investigation. 

32. From March to May of2013, Attorney Bianco and I both honored our agreement. We spoke 

on a semi-regular basis during that period. Over the course of several phone calls, I kept Attorney 

I 

Bianco apprised of the investigation throughout the Spring of 2013. 

33. In mid-to-late May of2013, I spoke with Attorney Bianco and advised her that law 

enforcement had concluded its investigation. I told counsel that there was no credible evidence to 

suggests that the individuals named by the out-of-state witness were responsible for Heidi Allen's 

kidnapping and presumed death. Consistent with our prior agreement, I told Attorney Bianco that I 

would provide her with a copy of all material developed during the investigation so that she could 
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make her own independent assessment and take whatever steps she believed was necessary. 

34. On May 24, 2013, I sent an e-mail to Attorney Bianco with a PDF attachment that contained 

98-pages of documents relating to the above-referenced investigation. In that e-mail, I said that I 

would send her a hard copy of the documents, including audio/visual CD, the following week. 

35. On May 28, 2013, Attorney Bianco sent a reply e-mail stating that she could not open the 

PDF attachment. A few days later, she left a voicemail for me stating the same. 

36. On June 6, 2013, I sent a packet containing all information developed during the 

investigation to Attorney Bianco. In the cover letter, I listed the specific reports, statements, notes, 

and recordings that I was providing. A copy of that cover letter is attached to Defendant's motion as 

Exhibit J. 

37. In her Affirmation in Support of Motion ("Affirmation"), Attorney Bianco states that the 

material provided on June 6, 2013 "was provided to defense counsel with a request to keep the 

information confidential in order to maintain the integrity of the investigation." See Affirmation, 

p.11. Attorney Bianco's claim is false and misleading. 

38. The People submit that Attorney Bianco has made this claim in order to explain her dilatory 

response and failure to file the present motion in the 13 months that passed since she received the 

material in early June of 2013. 

39. As mentioned, the governing statute requires that any motion based upon the ground of 

newly discovered evidence "must be made with due diligence after the discovery of such alleged 

new evidence." See CPL§ 440.lO(l)(g). Defendant has not shown due diligence in this case, and 

the Court may properly deny the "newly discovered evidence" portion of the motion without a 

hearing based upon Defendant's failure to show due diligence. 
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40. When I spoke with Attorney Bianco in May of2013, I told her that the Oswego County 

Sheriffs Department had concluded its investigation. In fact, I told her that law enforcement had 

determined that Tonya Priest was not a credible witness, and I explained the basis for that belief. 

For that reason, consistent with our prior agreement, I told counsel that I would be sending her a 

copy of all material developed during the investigation so that she could make her own assessment 

and take whatever steps she deemed appropriate. I fully expected this motion a year ago. 

41. In my cover letter of June 6, 2013, in the next-to-last paragraph, I wrote the following: 

Please know that I truly appreciate your cooperation and patience as the Sheriffs 
Office and my office sought to follow up on the new information and conduct a 
thorough investigation to find the truth. I likewise respect and appreciate your 
willingness to keep confidentiality so as to not compromise the integrity of the 
investigation. See Defendant's Exhibit J. (emphasis added) 

If the investigation had still been ongoing, I would have written "seeks" rather than "sought." The 

language was consistent with our telephone conversation. The language was intended to show 

gratitude for the fact that Attorney Bianco had kept confidentiality up to that point. I never asked 

counsel to remain quiet or maintain secrecy going forward. 

42. Attorney Bianco's recent claim that I requested her to keep the material confidential is 

undermined by the fact that I also provided a copy of the letter, along with all enclosures, directly to 

Gary Tliibodeau, as well as the Hon. Walter W. Hafuer, Jr., Oswego County Court Judge. I had no 

expectation that Defendant would maintain confidentiality. I also realized that filing those 

documents with the court made them public records. 

43. Further, Attorney Bianco's claim is undermined by her complete lack of communication 

with me in the year following my disclosure of the investigative material. In her Affirmation, 

Attorney Bianco acknowledges that we had "several phone calls ... regarding the progress of the 

follow-up investigation." See Affirmation, p.10. These phone calls occurred during the Spring of 
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2013 in order to keep counsel apprised of the status of the investigation. We had regular contact 

while the investigation was ongoing because counsel wanted constant updates. 

44. I have not spoken with Attorney Bianco since June of2013. In fact, I did not hear from any 

member of the Federal Public Defender's Office until some time after July 24, 2014, when the Post

Standard newspaper (Syracuse.com) began running a series of articles about this case. 

45. If Attorney Bianco truly thought that law enforcement was actively investigating the claims 

regarding James Steen over the past year, then why didn't she call me to get an update? There is 

one logical explanation. There were no further telephone calls because counsel knew that law 

enforcement had determined that Tonya Priest's allegations were not credible and had eliminated 

James Steen, Roger Breckenridge, and Michael Bohrer as suspects. 

46. Further, Attorney Bianco's claim to the Court is directly contradicted by a statement that her 

supervisor, Federal Public Defender Lisa Peebles, made to me on or about Sunday, July 27, 2014, 

while at Rice Road in the Town of Mexico. On that day, Attorney Peebles told me that her office 

had no immediate intention of filing a CPL § 440 .10 motion until they became aware that the Post

Standard would be publishing an article. Attorney Peebles roadside admission appears to be 

corroborated to some degree by Attorney Bianco's Affirmation, in which she acknowledged that 

"the defense recently began a follow-up investigation." See Affirmation, p.19. (emphasis added) 

4 7. The motion papers reveal that the defense essentially took no action in the 13 months after 

I provided them with the investigative records on June 6, 2013:·-It appears that the defense did not 

conduct any independent investigation of its own. Notably, most of the "newly discovered" 

evidence that Defendant points to as a ground for his motion consists of the witness statements and 

recordings obtained by the Sheriffs Department between February and May of2013. See 

Affirmation, Exhibits A, B, C, D, E, F, G, H, I, J, and AA. 
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48. Aside from the statements and information obtained by law enforcement in the Spring of 

2013, the only other "new evidence" presented to this Court relates to statements obtained after July 

24, 2014, the date when the Post-Standard I Syracuse.com ran its initial article on this case. 

Defendant has not included any new information obtained between June 6, 2013 and the date of the 

newspaper article. It therefore appears that the defense's independent investigation consisted of 

responding to individuals who came forward after reading the article. See Affirmation, Exhibits K, 

S, T, U, V, Y & Z. 

49. Attorney Bianco's Affirmation provides further support for the fact that Defendant had 

intended to file his motion based solely upon the information developed by the Sheriffs Department 

without conducting any additional investigation. As the court has likely noted, Attorney Bianco's 

Affirmation is dated July 25, 2014. It is {air to infer that counsel was prepared to file the motion 

on that date but then held off after the newspaper article was published to see if additional witnesses 

came forward. While that response is reasonable, the date on the Affirmation belies counsel's 

suggestion that the one year delay was the result of "an independent investigation ... to collect 

additional information to corroborate" Steen's admission. See Memorandum, p.14. Counsel has not 

provided any affidavits that were independently obtained prior to July 25, 2014. 

50. Despite Attorney Bianco's claim to the contrary, there is no evidence before this court to 

explain the 13 month delay in filing this motion. In the absence o.f any reasonable explanation from 

Defendant, the court should find that he failed to bring this motion with due diligence after 

discovering the new evidence (that law enforcement provided). Consequently, this Court should 

dismiss the "newly discovered evidence" branch of the motion under CPL§ 440.IO(l)(g) upon the 

papers, without a hearing. 
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II. The Court Should Deny the Motion Since the Alleged Evidence Consists of 
Inadmissible Hearsay and Speculation. 

51. In order for the statements brought forth by Defendant to constitute newly discovered 

evidence for the purpose of CPL § 440 .10( 1 )(g), they must be in a form that is admissible as 

evidence at trial. Unless Defendant can establish that such statements may be properly received at 

trial, they do not constitute newly discovered evidence for the purpose of this motion. See People v. 

Mazvck, 118 A.D.2d 728, 730 (2nd Dept. 2014). 

52. Defendant has failed to allege the existence of evidence that is admissible at trial. The court 

cannot receive the information set forth in Defendant's motion, as it consists almost entirely of 

hearsay, speculation, and rumors that have been passed along as fact. Since the alleged evidence 

cannot be received at trial, it is not "newly discovered evidence" for the purpose of vacating a 

judgment under CPL§ 440.lO(l)(g), and the Court should deny the motion for that reason. 

53. Since there are multiple sources for the alleged evidence, for the sake of convenience, the 

People will address the evidentiary issues regarding each source of information. 

A. Statements Attributed to James "Thumper" Steen 

54. As part of his motion, Defendant asserts that James "Thumper" Steen made oral admissions 

to various individuals that constitute new evidence. The People oppose Defendant's motion because 

the out-of-court statements attributed to Steen are inadmissible hearsay and may not be received 

under any recognized exception to the hearsay rule. 

55. As alleged in the motion papers, Steen made admissions to the following individuals: Tonya 

Priest, Megan Shaw, and Joseph Mannino. Since the statements attributed to Steen by each of these 

individuals is different from the declarations he allegedly made to the others, the court must 

evaluate the admissibility of each claim separately. 

12 

A.  362



Tonya Priest 

56. According to Priest's statement of February 28, 2013, James "Thumper" Steen made oral 

statements about Heidi Allen's kidnapping in her presence in 2006. The People do not concede that 

Steen in fact made the alleged statements, but for the sake of argument, the People will summarize 

his statement as follows: James Steen, Roger Breckenridge and Michael Bohrer ("Bohre") 

kidnapped Heidi Allen from the store in Bohrer's white van. They drove her directly to 

Breckenridge's house located on Rice Road in the Town of Mexico, where they placed her in the 

garage. The men then "wrapped her up in the garage and took her across the road from Roger's 

house," through some thick trees and brush. They took Heidi to a cabin in the woods and then "cut 

her up into pieces with a hack saw, peeled back the floor boards, put her body under the floor and 

then resealed the floor." Finally, they "put her clothes in the wood stove of the cabin." See 

Exhibit A. 

57. The out-of-court statements attributed to James Steen are hearsay; however, the People 

recognize that the court may accept evidence of those statements if they fall under a recognized 

exception to the hearsay rule, such as being a declaration against penal interest. See People v. 

Settles, 46 N.Y.2d 154 (1978); People v. Shortridge, 65 N.Y.2d 309 (1985). For a statement to 

qualify as a declaration against penal interest, the following four elements must be present: 

First: 

Second: 

Third: 

Fourth: 

The declarant must be unavailable as a witness at trial; 

When the statement was made, the declarant must have been aware that it 
was adverse to his penal interest; and · 

The declarant must have competent knowledge of the facts underlying 

the statement; and 
j 

Supporting circumstances independent of the statement itself must be 

13 

A.  363



present to attest to the statement's trustworthiness and reliability. 

Unless all four elements are present, the statement is inadmissible. See Settles, 46 N.Y.2d 154, 167; 

Shortridge, 65 N.Y.2d 309, 312. Defendant cannot establish all four prerequisites. 

59. Given the nature of the statements and the acts describe therein, the court may reasonably 

conclude that Steen was aware that the statement was adverse to his pe11al interest at the ti.rt'lene 

made it (Second Element), and that Steen had competent knowledge of the facts underlying the 

statement (Fourth Element). 

60. However, Defendant cannot establish the First Element, which requires a showing that Steen 

is unavailable to testify at trial. Nor can he establish the Fourth Element, which requires Defendant 

to demonstrate the presence of supporting circumstances independent of the statement itself to attest 

to the statement's trustworthiness and reliability. 

First Element: Declarant Must Be Unavailable as Witness at Trial 

61. Defendant has not established that James Steen is unavailable as a witness at trial, as Steen's 

present location (i.e. state prison) is known, and the court can secure his presence at trial. 

61. The People recognize that if Steen would be "unavailable" for the purpose of this motion 

were he to invoke his 5th Amendment right to remain silent. There is no reason to believe that he 

would do so, though. In fact, there is evidence to the contrary. 

62. When Sheriffs investigators sought to interview Steen relative to this case on March 15, 

2013, he waived all of his rights and agreed to speak. He even provided a one-page written 

statement, which was attached to Defendant's motion as Exhibit H. 

63. Additionally, after he was arrested for murder in 2010, Steen waived his right to remain 

silent (with consent of counsel) and voluntarily spoke with the investigator. When the matter went 
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to trial, he testified on his own behalf. See People v. Steen, 107 A.D.3d 1608 (4th Dept.), Iv. den. 

22 N.Y.3d 959 (2013). 

64. B""ased upon his prior conduct, it seems likely that he would willingly testify if called as a 

witness in this matter. In any event, the People do not have to prove that he is available. Defendant 

must establish his unavailability. If Defendant is unable to do so, then Steen's hearsay statements to 

Tonya Priest should not be admitted as a declaration against penal interest. See Settles, 46 N.Y.2d 

154, 167; Shortridge, 65 N.Y.2d 309, 312. 

Fourth Element: Supporting circumstances independent of the statement itself are 

present to attest to the statement's trustworthiness and reliability. 

65. The court may not admit the statements unless Defendant demonstrates sufficient indicia of 

reliability, independent of the statement itself, to establish its trustworthiness. Defendant has not 

met that burden. 

66. As articulated by the Court of Appeals, "only when there is other evidence tending to show 

that the declarant or someone he implicates as his accomplice actually committed a crime, may a 

declaration against penal interest be said to display the degree of reliability sufficient to overcome 

the dangers of admitting hearsay." See Settles, 46 N.Y.2d at 169. The necessity of independent 

corroborative evidence is so fundamental that the Court has described this prerequisite as "the 

crucial inquiry" and "the most important" element. See Shortridge, 65 N.Y.2d at 312; Settles, 46 

N.Y.3d at 167. 

67. Defendant has not offered any competent evidence tending to show that James Steen, Roger 

Breckenridge, or Michael Bohrer actually committed this offense. Defendant has not provided any 

eyewitness testimony placing any of those three men at or near the scene of a crime .. Cf. People v. 

Pugh, 258 A.D.2d 674, 675 (2nd Dept.), Iv. den. 93 N.Y.2d 976 (1999) (reliability of declaration 
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established when two eyewitnesses identified declarant as perpetrator, and declarant matched 

complainant's description of perpetrator); People v. Smith, 195 A.D.2d 112, 122 (reliability of 

declaration established when eyewitness placed declarant at crime scene and prosecution witness 

identified photo of declarant as killer). In fact, Defendant has done just the opposite. 

68. Defendant has provided alibi evidence for Roger Breckenridge. Defendant has submitted an 

affidavit from Tracey Breckenridge in which she states that Roger Breckenridge left their marital 

residence between 8:00 am and 9:00 am on Easter morning of 1994. See Exhibit DD. Since Heidi 

Allen was abducted some time between 7:42 am and 7:45 am, Roger Breckenridge could not have 

participated in her abduction. Consequently, Defendant has directly demonstrated the unreliability 

of the declarations Steen allegedly made to Priest. 

69. Tracey Breckenridge's affidavit also demonstrates the unreliability of Steen's statement in 

another significant way. Steen claimed that the three men took Heidi Allen to Breckenridge's 

residence on Rice Road in the Town of Mexico; however, Tracey and Roger Breckenridge shared a 

residence on Kenyon Road at that time. In fact, they lived in close proximity to Defendant. See 

Exhibit DD. Given the importance of the location to Steen's story, that Breckenridge lived on 

Kenyon Road critically undermines the reliability of his statement to Priest. 

70. Defendant has provided an affidavit from Deborah Vecchio that suggests Jennifer Wescott 

lived at 66-68 Rice Road on Easter of 1994. See Exhibit U. It appears that Vecchio is honestly 

mistaken. 

71. Independent documentary evidence shows that Jennifer Wescott did not live on Rice Road at 

that time. Since she was only 17-years old, Wescott lived with her parents on County Route 38 in 

the Town of Hastings. Attached are records from the Central Square School District showing that 

16 

A.  366



she was registered at that address during the 1993-94 school year. Attached as Exhibit 1 is a copy 

of records from that school district verifying her address. 

72. Further, if Wescott lived on Rice Road in 1994, she would have attended Altmar-Parish-

Williamstown (APW) High School, the same as Deborah Vecchio's children. Attached as Exhibit 2 

is a statement from an APW school district guidance counselor who says the district has. no records 

of any Wescott living on Rice Road or attending APW schools during the 1993-1994 academic 

year. (Although Rice Road is in the Town of Mexico, the relevant portion is part of the APW 

school district.) 

73. Further, attached as Exhibit 3 is a statement from May Wheeler, who worked for the APW 

school district as a bus driver between 1990 and 2010. During that time, Wheeler was responsible 

for transporting middle and high school students who lived on Rice Road. She never picked up any 

female students at the 66-68 Rice Road address. 

74. Most significantly, to unequivocally establish that Jennifer Wescott and Roger Breckenridge 

did not live at the 66-68 Rice Road address on Easter of 1994, the People are providing the court 

with evidence that another person lived there. Attached as Exhibit 4 is a statement from Darcy 

Purdy advising that she and her boyfriend, Thomas Rathburn, lived at that address between the 

years of 1993 and 1996. 

75. Attached as part of Exhibit 4 is a copy of a signed lease, dated December 9, 1992, between 

Darcy (Russell) Purdy and Deborah Vecchio. It appears the rental term began on January 1, 1993. 

That exhibit also included a photocopy of the back-side of page 2 of the lease. Although unsigned 

and undated, there is a handwritten acknowledgement stating "I, we agree to pay Joyce Nut 

$8,395.94 by 4-1-94." Joyce Nut is listed as one of the landlords on the page 1 of the lease. 
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76. In her statement, Darcy Purdy states that she does not know or recall Jennifer Wescott and 

has never heard of Roger Breckenridge. Purdy also state~ that no one else stayed at their residence. 

Consequently, there is independent evidence that establishes that James Steen did not take Heidi 

Allen to the Rice Road address on Easter of 1994. 

77. Since Steen's story to Priest is exculpatory to Defendant, the People recognize that the court 

must use a more lenient standard ofreliability, requiring admission of the statement if competent 

independent evidence "establishes a reasonable possibility that the statement might be true." See 

Settles, 46 N.Y.2d at 169-170; People v. Sheppard, 119 A.D.3d 986, 990 (3rd Dept.), lv. den. 22 

N.Y.3d 1203 (2014). However, Defendant has not even met that lesser standard. 

78. Defendant has presented no independent evidence to establish the trustworthiness of Steen's 

statements. Defendant has failed to provide any reliable evidence to show that Steen's statements 

might be true. There is no testimony placing Steen at or near the scene of the crime. There is no 

evidence that Steen possessed the fruit of the crime, such as Heidi Allen's remains, or even an 

article of her clothing that she wore that day. The motion papers do not contain any competent or 

admissible evidence that demonstrates a reasonable possibility that Steen's story is true. See People 

v. Campbell, 197 A.D.2d 930, 932 (4th Dept. 1993), lv. den. 83 N.Y.2d 850 (1994); see also People 

v. Molina, 79 A.D.3d 1371, 1376 (3rd Dept. 2010). 

79. Counsel has suggested that the monitored phone call between Wescott and Priest confirms 

that Heidi was taken to the Rice Road address. See Memorandum of Law ("Memorandum"), p.7. 

That recording does not provide the necessary indicia of:reliability to corroborate Steen's story to 

Priest, as there is no indication that Wescott actually has firsthand knowledge of the events 

discussed during that call. Absent any foundation to show that Wescott had personal knowledge of 

the underlying facts discussed, the call cannot be admitted as evidence. 
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80. Significantly, Attorney Bianco has conceded that Wescott was "not a witness to the actual 

abduction, murder, or disposal of Allen." See Memorandum, p.7. If she was not a witness to those 

events, then it stands to reason that she was not a participant to those crimes. Absent participation, 

her out-of-court statements cannot be accepted in to evidence as a declaration against penal interest. 

Thus, the recorded phone call between Priest and Wescott is inadmissible hearsay, and it cannot 

provide the necessary corroboration to admit Steen's out-of-court statements in to evidence. 

81. In her Memorandum, Attorney Bianco asserts that Steen's story about Heidi Allen being 

taken to a cabin across from 68 Rice Road in the Town of Mexico is confirmed by recent events 

near that location. Although Exhibit 1, 2, 3, & 4 firmly establish that Steen's statement was a 

fabrication, the People will address the issues raised by counsel. 

82. Deborah Vecchio has provided a statement indicating that her son, Darron Vecchio, built a 

cabin in the woods directly across the road from 68 Rice Road. See Exhibit U. While Attorney 

Bianco states that the "discovered cabin fits the description of a cabin used by Steen to dispose of 

Allen's body," that assertion is undermined by a recent statement given by Darron Vecchio, which is 

attached as Exhibit 5. 

83. As set forth in Darron Vecchio's statement, the fort that he built does not resemble the 

"cabin" described by Steen. Rather than having floor boards, the floor simply consisted of pallets 

with OSB board (composite board) on top. Most notably, though, Darron Vecchio states that he 

never had a wood stove in the fort, only an outdoor fire pit. As such, it would have been impossible 

for James Steen to place Heidi's clothes in the wood stove in the cabin. 

84. To raise suspicion about the Rice Road location, Attorney Bianco referenced a conversation . 
she had with Deborah Vecchio, who observed two individuals walking around the site of the cabin. 
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See Memorandum~ p.9. Attorney Bianco then references an affidavit from an investigator in her 

office (Exhibit Y), who visited the site and saw that the ground had been disturbed. 

85. The Sheriff's Department ultimately located and identified the two individuals who were 

seen by Deborah Vecchio. Attached as Exhibits 6 & 7 are the affidavits of Jeremy Powers and 

Nicole Powers, respectively, a married couple who live nearby. They acknowledge that they went 

to the site and "kicked some stuff around" on July 24, 2014. They returned on Sunday, July 27, 

-
~ 2014, at which time Jeremy Powers "used a pointed shovel to dig down in around the area a bit." 

86. For the sake of certainty, the Oswego County Sheriffs Department conducted a thorough 

investigation of the area around Darron Vecchio's fort searching for Heidi Allen's remains. 

Attached as Exhibit 8 is a sworn statement from Lt. Robert Moskal of the Oswego County Sheriff's 

Department describing how Sheriff's investigators worked cooperatively with the New York State 

Police and the Onondaga County Medical Examiner's Office to conduct a forensic examination of 

the fort and the surrounding area. Ultimately, no human remains were recovered. Nor was there 

any evidence that human remains were ever there. 

87. In that affidavit, Lt. Moskal also describes how the Sheriff's Department collaborated with 

the New York State Police to conduct a forensic examination of an area surrounding a collapsed 

cabin at a second location on Rice Road on August 2, 2014. The investigators did not recover any 

human remains at that location. Nor was there any evidence that human remains were ever there. 

See Exhibit 8. 

88. Additionally, Lt. Moskal describes how the Sheriffs Department worked with multiple 

search and rescue organizations to conduct an exhaustive ground search of approximately 1.1 

square miles of nearby woods on the weekend of August 23 and August 24, 2014. Once more, no 
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human remains were found. Nor was there any evidence to suggest that Heidi Allen or her remains 

were or ever had been located within the searched area. See Exhibit 8. 

89. Based upon the joint investigations conducted by the Sheriffs Department, the New York 

State Police, and the Onondaga County Medical Examiner's Office, and based upon the results of 

the expansive ground search that took place, there is no reasonable basis to believe that Heidi Allen 

was buried in a cabin in the woods across from 66-68 Rice Road in the Town of Mexico. There is 

no forensic evidence or other reliable evidence to support James Steen's story to Tonya Priest. 

90. In the absence of any reliable evidence to corroborate Steen's statement about Rice Road, 

and in light of the competent evidence that directly contradicts his story, the Court should find that 

Defendant has failed to establish the Fourth Element for accepting the statement in evidence as a 

declaration against penal interest. See People v. Buari, 50 A.D.3d 483, 484 (1st Dept.), Iv. den. 11 

N.Y.3d 735 (2008), and habeus corpus. den. 753 F.Supp.2d 282 (S.D.N.Y. 2010). There is no 

reasonable possibility that Steen's story to Priest is true. 

91. The People recognize that the strict application of the hearsay rule and the exclusion of third 

party admissions may, in some instances, infringe on a defendant's "weighty interest in presenting 

exculpatory evidence, thus depriving him of a fair trial." See People v. Oxley, 64 A.D.3d 1078, 

1084 (3rd Dept. 2009), Iv. den. 13 N.Y.3d 941 (2010), citing to Chambers v. Mississippi, 410 U.S. 

284, 302-03 (1973). This is not one of those instances. 

92. In People v. Oxley, the Appellate Division, Third Department, considered whether the trial 

court erred in refusing to allow the defense to admit any evidence of third-party culpability in a 

murder trial, including testimony of admissions made by a third-party (identified as "Chase") that 

were exculpatory to Oxley. See 64 A.D.3d at 1082-84. In that case, medical evidence showed that 

the victim was beaten in the head with multiple blows, causing death by blunt force trauma. Hours 
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after the victim's death, police found a baseball bat in the defendant's basement. The bat had the 

victim's hair and blood on it, as well as forensic evidence that was consistent with Defendant's 

DNA. See Oxley, 64 A.D.3d at 1079-80. 

93. At trial, Oxley wanted to introduce evidence that another individual committed the murder, 

so the court accepted a proffer from the defense, including testimony outside the jury's presence. 

The defense explained that it wished to introduce the following evidence I testimony: 

a. A witness who would testify that she saw a man called Chase at the scene of the 

crime and threatening the victim only a few hours before the murder. 

b. The same witness would testify that less than 48 hours prior to the murder, Chase 
had threatened that he would kill the victim. 

c. The same witness would testify that six months after the murder, Chase admitted to 
the murder, stating that he had made good to beat the victim's brains in with a bat. 

d. An inmate incarcerated with Chase would testify that Chase told him that he, and not 

the defendant, committed the murder. -

e. Another inmate overheard that conversation and was willing to testify. 

f. A woman who lived with Chase would testify that a few nights prior to the murder, 
she went to the victim's house to get away from Chase. When Chase appeared at the 
victim's house, the victim refused to let Chase in and threatened Chase with a 
baseball bat, prompting Chase to respond that the victim would be sorry he got 

involved and that he was going to get hurt. 

g. The incident '! few nights before was corroborated by a loc~ cab driver, who 
testified that he picked up a man fitting Chase's description at the home 
where Chase lived, drove him to the victim's house and waited outside, where 
the cab driver heard his fare tell an occupant of the house that he was going 
to "get beat." 

After the proffer, the trial court struck the cab driver's testimony and refused to allow any of this 

evidence of third party culpability. See Oxley, 64 A.D.3d at 1082. 
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94. Of significance to our case, the trial court precluded testimony regarding Chase's statements 

implicating himself, reasoning that they were inadmissible hearsay that could not be received as a 

declarations against penal interest because Chase was available to give testimony and actually 

testified, albeit outside of the jury's presence. See Oxley, 64 A.D.3d at 1083. In reversing the trial 

court's decision, the Oxley court noted that the hearsay testimony proffered by defendant "bore 

persuasive assurances of trustworthiness" and was "supported by non-hearsay evidence." See 64 

A.D.3d at 1084. 

95. In essence, the Oxley court found that the quantum and quality of evidence pointing to third-

party's (Chase's) responsibility for the murder tipped the scales in favor of admitting his statements 

of guilt. Unlike our case, there was substantial reliable evidence pointing to Chase's guilt. Unlike 

our case, Chase was observed at the scene of the crime a few hours before the murder. Unlike our 

case, Chase made a specific threat to kill the victim less than 48 hours prior to the murder. Unlike 

our case, Chase had a documented confrontation with the victim that provided him with a motive to 

kill. Unlike our case, Chase was overheard by a cab driver telling someone at the victim's home 

that he was going to "get beat." See Oxley, 64 A.D.3d at 1082. 

96. Most significantly, Chase specifically mentioned that he beat the victim's brain in with a bat, 

and a bat was later found that had the victim's blood and hair on it. See id. In our case, there is no 

forensic evidence corroborating Steen's story. Although Heidi Allen is presumed dead, her remains 

have never been recovered. Thus, there is no way to compare Steen's statements to a known cause 

of death for Heidi, which is a tremendous distinction since Chase accurately described the specific 

instrumentality of death. 
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97. Whereas the trial court in Oxley had overwhelming exculpatory evidence that strongly 

suggested a third-party (Chase) had actually committed the murder, there is no reliable evidence 

that Steen abducted and killed Heidi Allen. See Oxley, 64 A.D.3d at 1082-84. 

98. Moreover, the story that Steen told Tonya Priest directly contradicts established facts set 

forth in the record. According to Steen, Roger Breckenridge went to the front door of the store 

while Steen went to a side door and eventually grabbed Heidi from behind the counter. See Exhibit 

A. While the D& W store has two sets of doors, shortly after Heidi was discovered missing, law 

enforcement examined the store and documented that only one set of doors was open. The door 

~ 
behind the counter was locked. (Tr. 1424-25) Consequently, it was physically impossible for Steen 

to kidnap Heidi Allen in the fashion that he described to Priest. 

99. In evaluating the reliability of Steen's statement, the court must look at all of the surrounding 

circumstances, including the fact that Defendant has submitted affidavits showing that James Steen 

made declarations to Megan Shaw that are completely contradictory to the story he told to Tonya 

Priest. Compare Exhibits A & I. The blatant and significant discrepancies between the two 

versions calls the inherent reliability of both statements in to question. See People v. Nicholson, 108 

A.D.2d 929, 930 (2nd Dept. 1985) (statements lacked sufficient indicia of trustworthiness when 

declarant offered two different versions of what happened and later absconded). Given the 

competing stories told to Priest and Shaw, it is obvious that both stories cannot be true. Most likely, 

neither one bares any relationship to the truth. 

100. If James Steen actually made the statements that Tonya Priest attributes to him, it is natural 

to wonder why he did so. Of course, the potential reasons for him to do so are as varied as the 

human heart. Perhaps he Wa.IJ.ted to frighten his listeners, or make himself seem more important, or 

simply get a reaction for his own amusement. As the Court of Appeals has recognized, "people 
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may prevaricate, despite the consequences to themselves, to exculpate those they love or fear, to 

inculpate those that they hate or because they are inveterate or pathological liars." See Settles, 46 

N.Y.2d at 168. (emphasis added) Accordingly, the Court reasoned that "human motivation and 

personality renders the stated reasons for permitting these declarations immediately suspect." See 

id. It is for that reason that there must be some evidence, independent of the statement itself, to 

establish its reliability and trustworthiness. Here, there is no reliable or credible evidence that 

demonstrates Steen's declarations bore any relationship to fact or truth. 

101. For all of the reasons set forth above, Defendant has not been able to provide any 

independent evidence to establish the reliability of Steen's statements to Tonya Priest. There is no 

competent evidence to corroborate his claims. In the absence of any indicia of reliability or 

trustworthiness, he has failed to establish the necessary fourth element, and the statements should 

not be admitted as declarations against penal interest. The statements are nothing more than 

hearsay. As such, they are inadmissible at trial and should not constitute evidence for the purpose of 

this motion. 

B. Megan Shaw 

102. In support of his motion, Defendant points to an Affidavit provided by Megan Shaw in 

which she recounts a conversation with James Steen that allegedly occurred in the Spring of 2010. 

See Exhibit I. While the People do not concede that Steen actually made the statements alleged by 

Megan Shaw, the People accept her allegation as true for the sake of argument. 

103. Steen's declarations to Shaw bare no resemblance to the story he told Tonya Priest. Indeed, 

the two stories differ in almost every respect. In the Shaw version, Steen did not directly participate 

in Heidi's abduction. Instead, unknown gang members grabbed her "one night," despite the fact that 

she was kidnapped on Easter morning. 
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104. In the Shaw version, there is no mention of Roger Breckenridge or Michael Bohrer, the two 

men that Priest.described as being Steen's accomplices. 

105. In the Shaw version, Steen helped dispose of Heidi's body in a cabin in the woods off of 

State Route 69, across from storage unit~ in the Town of Parish, This version contains no mention 

of the house on Rice Road in Mexico. Nor is there any mention of floorboards or wood stoves. 

106. According to Megan Shaw, she spoke with Tonya Priest the day after she spoke with Steen. 

Despite the significant and irreconcilable differences between the two versions of events, Tonya 

Priest responded that Steen had told "the same story" to her and Sydney Shaw years ago. See 

Exhibit I. Of course, Tony Priest told investigators that Steen made his admission to her and 

Victoria West. See Exhibit A. 

107. Presuming Steen made the statements alleged, he told two completely different stories to 

Priest and Shaw. Despite the fact that these version are completely contradictory, Defendant 

suggests that both statements constitute new evidence that would support a different verdict at trial. 

Consequently, the court must first determine whether the statements James Steen allegedly made to 

Megan Shaw are admissible as evidence. 

108. The out-of-court statements to Megan Shaw are hearsay, and Defendant cannot establish that 

they should be admitted as a declaration against penal interest. Defendant cannot establish all four 

of the necessary elements, thereby rendering Steen's statements inadmissible. See Settles, 46 

N.Y.2d 154, 167; Shortridge, 65 N.Y.2d 309, 312. 

First Element: Declarant Must Be Unavailable as Witness at Trial 

109. The People have already addressed this element as it relates to James Steen, and the People 

respectfully ask the court to reference the prior argument. 
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Second Element: When t~e Statement was Made, Declarant Must Have Been Aware 
That Statement was Adverse to His Penal Interest 

110. Defendant has failed to show that Jrunes Steen was aware that the declaration to Shaw was 

against his penal interest. In this version, Steen did not admit to kidnapping Heidi Allen or 

committing murdet. Even ifhe assisted in disposing of her body after the fact, that alone does not 

create liability for kidnapping or murder. Accepting Steen's statements as true, he arguably 

committed the offense of Trunpering with Physical Evidence, a Class E Felony, under Penal Law § 

215.40. That offense has a five year statute oflimitations. 

111. Since Steen spoke with Megan Shaw in 2010, he could not be charged for the described 

conduct at the time he made the declaration. Accordingly, the declaration was not adverse to his 

penal interest since he did not face criminal liability due to the statute of limitations. In the absence 

of criminal liability, the reliability of those statements is highly suspect, particularly given how 

much variation exists between the accounts to Priest and Shaw. Cf. People v. Fonfrias, 204 A.D.2d 

736, 737-38 (statements were "adverse to penal interest" when declarant made consistent 

admissions on four separate and distinct occasions within days of crime, including to an 

investigating detective after having been advised of his Miranda rights). Since the statement was 

not adverse to his penal interest, it is simply constitutes inadmissible hearsay. Thus, it is not new 

evidence for the purpose of this motion. 

Third Element: Declarant Must Have Competent Knowledge of the Facts Underlying 

the Statement 

TI2. In regards to the portion of the statement describing his personal involvement in disposing 

of Heidi's body, the People acknowledge that a proper foundation exists to receive that portion of 

the statement. If Steen personally committed those acts, he has competent knowledge of the 

underlying facts. However, Defendant has not shown his basis of knowledge for any of the other 
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facts asserted in the statement, and the Court should preclude introduction of those portions of the 

statement. 

Fourth Element: Supporting circumstances independent of the statement itself are 

present to attest to the statement's trustworthiness and reliability. 

113. Defendant has not presented any evidence to establish the trustworthiness and reliability of 

the statements to Megan Shaw. The defense has presented no evidence that members of a 

motorcycle gang were responsible for Heidi Allen's abduction. There are no eyewitness placing a 

member of the motorcycle gang at or near the scene of the crime; nor is there any forensic evidence 

establishing that any gang member was at the D& W store that morning. 

114. Significantly, Defendant has presented no evidence indicating that Heidi Allen's remains are 

in a wooded area across from a storage facility in the Town of Parish. Indeed, Defendant has 

offered no evidence that there is even a cabin in those woods. 

115. In the absence of any independent evidence to corroborate the statements to Megan Shaw, 

there is no reason to believe the events described by Steen occurred. There is no indicia of 

trustworthiness. In fact, the statement seems to be particularly unreliable since it conflicts with 

known facts. According to Shaw, Steen told her that Heidi Allen was taken from work "one night" 

by members of the gang. Heidi Allen was kidnapped on Easter morning. 

116. In the absence of any indicia of reliability or trustworthiness, these statements should not be 

admitted as declarations against penal interest. The statements are nothing more than inadmissible 

hearsay and should not be considered new evidence for the purpose of this motion. 

117. If the court decides to allow such evidence, it should admit only the portion of Shaw's 

statement relating to Steen's disposing of the remains since the guarantee of reliability contained in 
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declarations against penal interest exists only to the extent the statement is disserving to the 

declarant. See People v. Brensic, 70 N.Y.2d 9, 16 (1987). 

C. Joseph Mannino 

118. Defendant has offered an affidavit from Joseph Mannino, who claims Steen admitted he 

"squashed the van" used in the abduction of Heidi Allen and took it to Canada, where it was 

scrapped. See Exhibit T. No other details are provided. There is no explanation as to who 

abducted Heidi or what happened to her. Unlike the statements allegedly made to Tonya Priest and 

Megan Shaw, Steen does not even claim that he saw Heidi Allen. 

119. Even if Steen made the alleged statement, it does not qualify as a declaration against penal 

interest. It is inadmissible hearsay and should not be considered as new evidence .. 

First Element: Declarant Must Be Unavailable as Witness at Trial 

120. The People have already addressed this element as it relates to James Steen, and the People 

respectfully ask the court to reference the prior argument, set forth above. 

Second Element: When the Statement was Made, Declarant Must Have Been Aware 
That Statement was Adverse to His Penal Interest 

121. Defendant has failed to show that James Steen was aware that the declaration to Joseph 

Mannino was against his penal interest. If Steen scrapped the van involved in Heidi's abduction, he 

committed the offense of Tampering with Physical Evidence, a Class E Felony, under Penal Law§ 

215.40. There is a five year statute oflimitations for that offense. 

122. If the van was "squashed" in 1994, the statute oflimitations expired in 1999, twelve years 

before Steen and Mannino spoke. Since Steen no longer faced the possibility of criminal liability 

for the described conduct, his statement to Mannino was not adverse to his penal interest. See 

People v. Shabazz, 22 N.Y.3d 896, 898 (2013) (knowledge that a declaration is against penal 
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interest must be assessed "at the time" it was made); People v. Colvin, 112 A.D.3d 1348 (4th Dept. 

2013), Iv. den. 22 N.Y.3d 1155 (2014) (evidence inadmissible where defendant failed to establish 

that declarant wrote exculpatory letter before pleading guilty). Thus, Mannino's statement should 

not be considered new evidence. 

Third Element: Declarant Must Have Competent Knowledge of the Facts 

Underlying the Statement 

"' 123. Based upon the statement provided by Mannino, it is unclear that Steen had competent 

knowledge of the facts underlying his statement. Although Steen told Mannino that the van was 

used in the abduction of Heidi Allen, he did not provide any information regarding his source of 

knowledge. Steen did not explain why he believed the van was associated with the kidnapping. 

Absent personal knowledge, Steen did not have competent knowledge about the van being involved 

in Heidi's abduction. This court has no way to evaluate whether his claim was based upon hearsay 

or conjecture. Absent some proper foundation, Steen's statement to Mannino is inadmissible and 

does not constitute new evidence for the purpose of this motion. 

124. The fact that Steen mentioned a van does not establish the statement's reliability. There 

were many newspaper stories and media accounts about a van being used in the kidnapping. Had 

Steen accurately described a relevant detail that had not been discussed at trial or in the media, the 

statement would have some internal indicia of trustworthiness. That did not occur, though. 

Fourth Element: Supporting circumstances independent of the statement itself are 

present to attest to the statement's trustworthiness and reliability. 

125. Defendant has not presented any reliable evidence to establish the trustworthiness and 

reliability of Steen's statements to Joseph Mannino. Although Tracey Breckenridge says she recalls 

a conversation between Roger Breckenridge and Steen about a van, there is no indication of where 

oi.:-when the conversation took place. Similarly, Tracey Breckenridge never claims to have actually 
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seen either Steen or her husband in possession of a van. Defendant has offered her admitted 

speculation as fact. _ 

126. Similarly, the affidavits provided by Linda McK.ie and Clifford McK.ie do not corroborate 

Steen's statements. At the outset, their affidavits are based entirely upon hearsay attributed to Ed 

Lewis, who purportedly told them that he "drove a load of crushed cars to Candada and he was sure 

Heidi Allen was in those cars." See Exhibit EE & FF. Clifford & Linda McK.ie have no personal 

knowledge of the facts described. Moreover, it appears that Lewis was merely speculating. 

127. If the court were to accept the affidavits of Clifford McK.ie and Linda McKie as true, they 

would undermine Steen's story to Mannino. If Heidi Allen were in a load of crushed cars that Ed 

Lewis took to Canada, then it stands to reason that James Steen did not take her to Canada. 

128. When evaluating the supporting circumstances that reflect on the reliability ofMannino's 

statement, it is fair for the court to consider that Mannino failed to come forward with this 

information in a timely fashion when he had ample opportunity to do so. As set forth in the 

attached affidavit from Sgt. Aldo Bonacchi, Jr. of the Oswego Police Department, Mannino worked 

as a confidential informant for law enforcement for an extended period oftime in 2012. At no time 

did he mention Heidi Allen or James Steen. See Exhibit 9. 

129. Defendant has failed to establish the reliability of James Steen's statements to Joseph 

Mannino. There is no competent evidence to corroborate his claims. In the absence of any indicia 

of reliability or trustworthiness, these statements should not be admitted as declarations against 

penal interest. The statements are nothing more than inadmissible hearsay, and they do not 

constitute evidence for the purpose of this motion. 

D. Other Considerations Regarding James Steen 
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130. In evaluating all of the supporting circumstances relating James Steen, Defendant has asked 

this court to consider the fact that James Steen ha,s been convicted of multiple counts of murder for 

killing two individuals. The People ask the court to do the same. 

131. On September 12, 2010, James Steen was arrested for murdering his estranged wife, 

Victoria (West) Steen, ana her paramour, Charles Carr, Jr., that same day. Steen had killed both 

individuals in a hotel room with a shotgun. Within minutes, law enforcement was on the scene and 

surrounded the hotel room. Steen initially engaged in a stand-off with police, but he eventually 

surrendered and was taken in to custody. 

132. He was subsequently indicted by a Grand Jury and charged with numerous felonies, 

including Murder in the First Degree and two counts of Murder in the Second Degree. The matter 

went to jury trial, and he was ultimately convicted of those offenses. Steen was sentenced to Life 

Without Parole upon his conviction for Murder in the First Degree. See Steen, 107 A.D.3d 1608. 

Throughout the proceedings, Defendant was represented by Attorney James McGraw, an esteemed 

attorney from Syracuse, NY. who passed away in January of this year. 

133. If James Steen had been involved in the kidnapping and murder of Heidi Allen, or ifhe had 

been involved in disposing of her remains or the instrumentality of the crime, he likely would have 

used that information to leverage a favorable plea bargain in his murder case. He would have used 

that information to negotiate a better sentence, particularly once the jury rendered its verdict. That 

did not occur, though. Facing a sentence of Life Without Parole, Steen never offered to provide 

information about Heidi Allen in exchange for leniency. It therefore seems likely that he did not 

have information about Heidi Allen, and it's fair for the court to consider those circumstances when 

evaluating the reliability and trustworthiness of the statements that now implicate James Steen. 
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II. Statements Attributed to Roger Breckenridge and/or James Steen 

A. Amanda Braley 

134. Defendant has offered an affidavit from Amanda Braley as new evidence. She claims to 

have.heard multiple discussions involving Roger Breckenridge and James Steen in the years 

between 2000 and 2006. See Exhibit HH. Braley states that she heard both Steen and Breckenridge 

admit that they crushed a van that contained Heidi Allen's body at Murtaugh's junk yard and then 

transported it to Canada. 

First Element: Declarant Must Be Unavailable as Witness at Trial 

135. The People have already addressed this element as it relates to James Steen, and the People 

respectfully ask the court to reference the prior argument, set forth above. 

136. In regards to the Roger Breckenridge, Defendant has not established that Breckenridge is 

unavailable as a witness at trial. Breckenridge's present location (i.e. state prison) is known, and the 

court can have him produced to testify in this matter. 

13 7. If Roger Breckenridge invokes his 5th Amendment right to remain silent, he would be 

"unavailable" for the purpose of this motion; however, there is nothing before the court to suggest 

that he would do so. In fact, there is proof to the contrary. Sheriffs investigators interviewed 

Breckenridge about this case on March 19, 2013. At that time, he waived his rights, spoke freely 

with investigators, and ultimately provided a two-page written statement. See Exhibit AA. 

138. Based upon Roger Breckenridge's prior conduct, it likely he would willingly testify in this 

matter. However, the People do not have the burden of proving that he is available. If Defendant 

fails to establish that Breckenridge is unavailable, his statement to Amanda Braley should not be 

admitted as declcµ-ation against penal interest. See Settles, 46 N.Y.2d 154, 167; Shortridge, 65 

N.Y.2d 309, 312. 
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Second Element: When the Statement was Made, Declarant Must Have Been Aware 
That Statement was Adverse to His Penal Interest 

139. Defendant has failed to show that Rog~r Breckenridge and James Steen were aware that 

their declarations in front of Amanda Braley were against their penal interest. Neither man 

admitted to being invo1ved in the kidnapping or murder of Heidi Allen. If they committed the acts 

described by Braley, their conduct constitutes the offense of Tampering with Physical Evidence, a 

Class E Felony, under PL§ 215.40. That offense has a five year statute oflimitations. 

140. If the van was crushed in 1994, they did not face criminal liability after 1999. Since Braley 

states the declarations were made between 2000 and 2006, neither man could have faced criminal 

liability at the time they spoke the words described by Braley. Therefore, the statements were not 

against their penal interests. See Shabazz, 22 N.Y.3d at 898; Colvin, 112 A.D.3d 1348. Thus, their 

statements are inadmissible hearsay and are not new evidence for the purpose of this motion. 

Third Element: Declarant Must Have Competent Knowledge of the Facts 

Underlying the Statement 

141. As set forth in Amanda Braley's affidavit, Breckenridge and Steen described Heidi Allen 

being in the van at the time it was scrapped. If both men personally observed Heidi Allen and 

recognized her, they would have had competent knowledge of the facts underlying their statements, 

thereby satisfying the third element for admission of their statements. 

Fourth Element: Supporting circumstances independent of the statement itself are 

present to attest to the statement's trustworthiness and reliability. 

142. In regards to James Steen, there is a myriad of conflicting and contradictory statements that 

have been attributed to him. Outside of these words, though, there is no reliable independent 

evidence that connects James Steen to a van. There is no eyewitness who sees him with a van, 

crushed or otherwise. There is no physical evidence linking him to a particular van. There is no 
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competent evidence to corroborate his claims and establish the trustworthiness of the statements 

heard by Amanda Braley. 

123. Once again, while Tracey Breckenridge says she recalls a conversation between Roger 

Breckenridge and James Steen about a van, the affidavit does not provide any foundation for 

conversation. She does not claim to have seen either man with the van. See Exhibit EE. 

124. Sheriffs investigators interviewed Tracey Breckenridge on August 14, 2014, seven days 

before she provided an affidavit to the defense. The interview was secretly recorded, and an audio 

recording (CD) of the same is attached as Exhibit 10. (The People are obtaining a transcript of the 

interview and will provide it to the court and counsel in the near future.) During the interview, she 

acknowledged that she never actually saw James Steen or Roger Breckenridge with a van. The 

statements set forth in her affidavit seem to be based on speculation and hearsay. Thus, she does 

not have competent knowledge to corroborate Amanda Braley's statement. 

125. At present, the court has no independent corroborative evidence to substantiate the 

statements attributed to Roger Breckenridge and James Steen about the van. Defendant has not 

provided any information to provide the necessary indicia of reliability and trustworthiness. 

126. For all of the foregoing reasons, the statements described by Amanda Braley are 

inadmissible as declarations against penal interest, and they should not be considered as new 

evidence for the purpose of this motion. 

III. Statements Attributed to Michael Bohrer 

A. Danielle Babcock 

127. Defendant has offered an affidavit from Danielle Babcock, who states that she worked for 

Michael Bohrer for approximately five to six months some time around 1999 or 2000. She states 
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that Bohrer made "vague comments about Heidi Allen." On at least one occasion, Bohrer allegedly 

said, "I'll do you like I did to Heidi." See Exhibit S. 

128. Even if Michael Bohrer made the statement described, it does not constitute competent or 

admissible evidence. As Babcock acknowledges in her affidavit, it is a vague comment. There is 

no indication what Bohrer meant by those words, as he never described what he "did." Bohrer 

certainly does not admit to kidnapping her, the crime for which Defendant was convicted. If 

admitted as evidence, a jury would be left to speculate what he meant. 

129. Similarly, since Danielle Babcock's affidavit recounts an out-of-court statement of Bohrer, 

Defendant has to establish that it is admissible as a declaration against penal interest. At the outset, 

Defendant has not established that Bohrer is unavailable to testify. 

130. Further, the statement is not against his penal interest. He did not admit to committing any 

criminal offense. Given the vagueness of his comment, law enforcement could not charge him with 

any crime based upon the comment. As such, there is no inherent reliability to his statement. 

131. Additionally, there is no competent evidence that connects Bohrer to Heidi Allen's 

kidnapping. There is no evidence, independent of the statement, to provide an indicia of reliability 

or trustworthiness. 

132. For these reasons, the statement described by Danielle Babcock is inadmissible as 

declarations against penal interest and should not be considered new evidence for the purpose of 

this motion. 

B. Tyler Hayes 

133. Defendant has offered an affidavit from Tyler Hayes, who states that he met Michael Bohrer 

in the bathroom of the Liberty Bell Tavern back in 2000. According to Hayes, Bohrer stated that he 
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knew where Heidi Allen's body was located. Bohrer also stated that he knew who was involved in 

her abduction. See Exhibit Z. 

134. Presuming Bohrer made the statement to Hayes, his declaration is inadmissible hearsay. 

There is no basis to consider it as a declaration against penal interest, and it does not fall under any 

other exception to the hearsay rule. 

135. Bohrer's comment was not against his penal interest. While Bohrer claimed to have 

information about the case, he did not admit to committing any offense, and law enforcement could 

not charge him with any crime based upon the comment. 

136. Further, there is no competent independent evidence that connects Bohrer to Heidi Allen's 

kidnapping. There is no evidence that he knew Heidi prior to her disappearance or that he had a 

motive to kidnap her. There is no evidence putting him at or near the D&W store that day. 

137. For these reasons, the statement described by Tyler Hayes is inadmissible as declarations 

against penal interest and should not be considered new evidence for the purpose of this motion. 

IV. Statements Attributed to Jennifer Wescott 

138. Defendant has asked this court to consider various statements made by Jennifer Wescott as 

newly discovered evidence. The alleged evidence includes the following: 

(i) a statement that Tonya Priest gave to an investigator describing conversations that she had 
with Jennifer Wescott by phone, texting, and Facebook messages (Exhibit B); and 

(ii) an audio recording of a monitored phone call between Tonya Priest and Jennifer Wescott 
that was arranged by investigators and a transcript of the same (Exhibits C & Cl); and 

(iii) an audio recording of an investigator's interview of Jennifer Wescott and a transcript of the 
same (Exhibits D & E); and 
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(iv) a statement that Jerurifer Wescott gave to an investigator (Exhibit F); and 

(v) an affidavit provided by Carl Robinson regarding statements that Jerurifer Wescott allegedly 
made on-line and through social media (Exhibits K, Kl, & L); and 

(vi) an affidavit provided by Amanda Baley regarding statements that Jerurifer Wescott allegedly 
made between 2000 and 2006 (Exhibit HH). 

13 9. A review of all of the exhibits listed above reveals that J erurifer Wescott has never admitted 

to being directly involved in the kidnapping or killing of Heidi Allen. There is no evidence that 

Jerurifer Wescott personally participated the abduction, murder, or disposal of Heidi Allen. 

140. Similarly, there is no evidence that Wescott ever saw Roger Breckenridge, James Steen, or 

Michael Bohrer with Heidi Allen. Even in the secretly recorded phone call with Priest, she 

repeatedly states that she never saw Heidi Allen. See Exhibits C& C 1. In fact, Attorney Bianco 

even conceded in her Memorandum that Wescott was "not a witness to the actual abduction, 

murder, or disposal of Allen." See Memorandum, p.7. 

141. If Wescott has no personal knowledge about what happened to Heidi, then it follows that all 

of her statements are based upon hearsay and/or speculation. Consequently, it is inappropriate to 

accept those statements as evidence. Unless Defendant can establish a proper foundation and show 

that Wescott's statements are based upon her personal knowledge, those statements should not be 

received as evidence. 

142. Should Defendant argue that the phone call is reliable because Wescott did not know that 

she was being recorded, the court should note that at one point in the call, Tonya Priest asked, "You 

don't know which one killed her though?" Notably, Wescott responded, "No idea. As far as I know, 

Thibodeau." See Affidavit, Exhibits C & Cl. Nevertheless, the fact that the hearsay declaration 

was recorded does not make it more admissible. 
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A. Tonya Priest I Amanda Braley 

143". Based upon the affidavits submitted, the only personal involvement by Jennifer Wescott 

relates to her possibly helping Roger Breckenridge scrap a van. According to Tonya Priest, Wescott 

admitted that "she helped scrap the van" during an unrecorded telephone call that took place some 

time after 11 :20 pm on February 28, 2013. See Exhibit A. Similarly, Amanda Braley states that 

Wescott was present when Roger Breckenridge and Steen discussed crushing a van, at which point 

she "heard Jen talk about driving the van to Muraugh's" junk yard. See Exhibit HH. 

144. If Jennifer Wescott made those statements to Priest and Braley, those out-of-court 

statements should not be admitted as evidence since Defendant cannot establish all four of the 

necessary elements to admit them as declarations against penal interest. 

First Element: Declarant Must Be Unavailable as Witness at Trial 

145. Defendant has not established that Jennifer Wescott is unavailable as a witness at trial. She 

is not deceased, and there is no evidence that she is out of the jurisdiction. To date, she has spoken 

with Tonya Priest and the Sheriffs investigator about the case, and there is no reason to believe that 

she will invoke her 5th Amendment right if called as a witness in this matter. Since Defendant has 

not established that Wescott is unavailable, her statements cannot be admitted as a declaration 

against penal interest. 

Second Element: When the Statement was Made, Declarant Must Have Been Aware 
That Statement was Adverse to His Penal Interest 

146. Defendant has failed to show that Jennifer Wescott was aware that her statements were 

against their penal interest at the time she made them. In fact, Defendant has not established that 

the statements were actually against her penal interest, as she did not admit to being personally 
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involved in the kidnapping or murder of Heidi Allen. As conceded by Attorney Bianco, she was not 

even a witness to those events. 

147. Even if Jennifer Wescott helped scrap the van associated with Heidi's abduction, her conduct 

constitutes the offense of Tampering with Physical Evidence, a Class E Felony, under Penal Law§ 

215.40. Again, that offense has a five year statute oflimitations. If the van was crushed in 1994, 

she did not face criminal liability for that conduct after 1999. 

148. Amanda Braley claims the statements were made between 2000 and 2006, and the 

declarations to Priest were made in 2013. Since Wescott's statements were made long after the 

statute of limitations had expired, they were not against her penal interest. As such, they are simply 

hearsay and should not be considered new evidence for purpose ofthis motion. 

Third Element: Declarant Must Have Competent Knowledge of the Facts 

Underlying the Statement 

149. If Jennifer Wescott made the statements alleged, she would have had competent knowledge 

of the facts underlying the statement. Accordingly, Defendant has established this element for 

admitting the statements as declarations against penal interest. 

Fourth Element: Supporting circumstances independent of the statement itself are 

present to attest to the statement's trustworthiness and reliability. 

150. There is no independent evidence to attest to the trustworthiness and reliability of Jennifer 

Wescott's statements that she assisted Roger Breckenridge in scrapping a van at Murtaugh's junk 

yard. There are no eyewitnesses who place her with a van. There is no documentary evidence, such 

as a business record from Murtaugh's, establishing that she helped scrap a van there. There is no 

forensic evidence linking her to a van. 
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151. As referenced already, Tracey Breckenridge has no direct, personal knowledge that Roger 

Breckenridge actually scrapped any type of van. Therefore, her affidavit does not provide support 

for the fact that Wescott assisted Roger Breckenridge in scrapping the van. 

152. James Steen's hearsay statements to Tonya Priest do not provide the necessary indicia of 

reliability either, as there is no credible basis to believe that Jennifer Wescott lived with Roger 

Breckenridge on Rice Road on Easter of 1994. Indeed, as discussed previously, the affidavit 

provided by Tracey Breckenridge establishes that she and Roger lived together on Kenyon Road at 

that time. Moreover, there is credible evidence that someone else lived at 66-68 Rice Road at the 

time, thereby excluding any reasonable possibility that Steen's story is true. See Exhibit 4. 

153. For all of the foregoing reasons, Defendant has failed to establish the necessary elements to 

introduce Jennifer Wescott's out-of-court statements as declarations against penal interest. Since the 

statements are inadmissible hearsay, they do not constitute evidence for the purpose of this motion. 

B. Carl Robinson 

154. Defendant has offered an affidavit from Carl Robinson, along with printouts of messages 

from online I social media sites, as newly discovered evidence that should result in a new trial. See 

Affidavit, Exhibits K, Kl, & L. At the outset, since all of the communications described by 

Robinson occurred over the internet, he cannot definitively state that Jennifer Wescott is the author 

of the referenced message. The documents are not self-authentkating, and the defense has failed to 

provide a proper.foundation for receiving these messages as evidence of statements mad.e by 

Jennifer Wescott. 

155. Even if Defendant establishes that Jennifer Wescott was the author of the messages, those 

out-of-court statements should not be admitted as evidence since Defendant cannot establish all four 

of the necessary elements to admit them as declarations against penal interest. 
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First Element: Declarant Must Be Unavailable as Witness at Trial 

156. The People have already addressed this issue, and for the sake of brevity, the People 

respectfully ask the court to reference the argument set forth above. 

Second Element: When the Statement was Made, Declarant Must Have Been Aware 
That Statement was Adverse to His Penal Interest 

157. Defendant has failed to show that the statements were against Wescott's penal interest, as 

she did not admit to any criminal conduct in the messages. In the referenced Facebook messages 

from July 7, 2014, Jennifer Wescott allegedly wrote that she is not talking about Heidi for fear of 

reprisal. At two points, she wrote that she is "not going to be the next one dead for running my 

mouth off' and "I will not be the next one dead in a box in the woods." See Affidavit, Exhibit Kl. 

Neither of these statements are an admission of criminal activity. 

158. In the "blog" post attached as Exhibit L, the person listed as "Jenn Lynne" wrote: "If anyone 

ever ask you i never went to florida when heidi missing and I never lived on rice road. dont tell 

them anything!" It is unclear what prompted this respons~ or why she would make this request. 

While Defendant has ascribed meaning and significance to these words, they are not an admission 

of criminal wrongdoing. These words could not result in criminal charges. 

Third Element: Declarant Must Have Competent Knowledge of the Facts 

Underlying the Statement 

159. The online I social media message don't make any declarations of fact, so there is no way to 

show that Jennifer Wescott had competent knowledge of the same. 

Fourth Element: Supporting circumstances independent of the statement itself are 

present to attest to the statement's trustworthiness and reliability. 
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160. Since messages do not include any assertion of fact, there is no way to independently 

establish the trustworthiness and reliability of the statements. They are inherently specious. 

161. For the foregoing reasons, the online I social media statements provided by Carl Robinson 

should not be admitted as a declaration against penal interest. If Wescott wrote the messages, they 

suggest that she is afraid of being harmed, but there is no explanation for that sentiment. A jury 

could only begin to speculate as to why she is writing the posts described, and for that reason, it is 

not competent evidence that should be admitted at trial. 

V. Darlene Upcraft 

162. Defendant has offered a recent affidavit of Darlene Upcraft as newly discovered evidence 

that would probably result in a different verdict at trial. In her affidavit, Upcraft states that she 

drove past the D&W store at "around 6:35 AM or thereabouts" on her way to the Sunrise Service at 

church. She says that she noticed a "white very rusty van" that "did not have any black on it" as she 

drove past the store. The van was facing the front door to the store. Upcraft states that she drove 

past the store after she left church "at approximately 7:30 AM." At that time, she "did not notice 

anything," and she "never stopped." See Exhibit BB. 

163. Upcraft gave a statement to the police a few days later. A copy of the relevant lead sheet 

(dated 4/7/94), which includes the deputy's handwritten notes, is attached to the motion as Exhibit 

CC. The notes do not give a description of the van or even reference a van. 

164. Upcraft alleges that another deputy went to her house several days later and asked if the van 

was "black and white," and that she responded that it was "white, rusty, no black." Although no 

photo of the "Thibodeau van" is attached to her statement, Upcraft says that the "Thibodeau van" is 

not the van she saw. 

165. Even if the court were to accept every statement in Upcraft's recent affidavit as true, her 
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statement is not newly discovered evidence since her observations do not relate to the relevant time 

frame. the trial evidence established that Heidi Allen was abducted some time after 7:42 am. The 

fact that Upcraft has described seeing a van "around 6:35 AM or thereabouts" is irrelevant to these 

proceedings. Significantly, when Darlene Upcraft drove past the store a second time "at 

approximately 7:30 AM," she "did not notice anything." (emphasis added) Since Heidi Allen was 

still inside the store at 7:30 am, Darlene Upcraft's observations are irrelevant and do not constitute 

evidence for the purpose of this motion. 

Conclusion on Issue of Admissiblity 

166. The court should find that the information set forth in Defendant's motion does not 

constitute "newly discovered evidence" since the items of alleged evidence are not admissible. 

Most significantly, the out-of-court statements of James Steen, Roger Breckenridge, Michael 

Bohrer and Jennifer Wescott are hearsay, and Defendant has failed to establish a proper basis for the 

court to receive such statements as declarations against the maker's penal interest. For the reasons 

already described, the information and statements offered by Defendant are not admissible as 

evidence at trial as a matter of law, and the Court should therefore deny the "newly discovered 

evidence" portion of his motion under CPL§ 440.lO(l)(g) without a hearing. 

III. The Court Should Deny the "Newly Discovered" Evidence Portion of Defendant's 
Motion Since the Alleged Evidence Could Have Been Produced at Trial with Due 
Diligence. 

167. Even ifthe court finds that Defendant brought this motion in a timely fashion, and even if 

the court finds that submitted information and statements should be admitted as evidence, the Court 

should nonetheless deny the motion under CPL§ 440.lO(l)(g) because Defendant has failed to 

establish that the alleged evidence could not have been produced at trial with due diligence. Given 
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all of the pretrial discovery provided to Defendant, trial counsel had adequate opportunity to 

produce the alleged new evidence at trial. 

168. As a matter oflogic, the People acknowledge that Defendant could not have been aware of 

the post-verdict statements that he now alleges certain individuals made years after his conviction. 

For instance, it was impossible for Defendant to know at time of trial that James Steen would 

allegedly talk to another inmate in 2011 and disclose that he "squashed" the van. However, if it 

happened, Defendant could have learned that Steen squashed the van prior to trial. Thus, rather 

than focusing on the form of the evidence (i.e. affidavit from Joseph Mannino), the court should 

look at whether Defendant could have discovered the underlying information (i.e. Steen squashed 

the van) prior to trial with the exercise of due diligence. 

169. At the heart of Defendant's "newly discovered evidence" claim is the idea that Roger 

Breckenridge and/or James Steen and/or Michael Bohrer were involved in the abduction and murder 

of Heidi Allen, and that they disposed of her body and destroyed the van used to commit the crime. 

To overcome the "due diligence" portion of the statute, Defendant essentially argues that there was 

no reasonable way that he could have discovered the alleged Breckenridge-Steen-Bohrer conspiracy 

prior to trial. That claim is simply untenable. 

170. Defendant was aware of Roger Breckenridge and Tracey Breckenridge at time of trial, 

which is evidenced by the fact that both of their names appear on the defense witness list Attorney 

Fahey submitted at trial, which is attached as Exhibit 11. Since both of those individuals were 

specifically known to the defense, there is no plausible argument that the information they 

possessed could not have been discovered with due diligence. See Hamilton, 115 A.D.3d 12, 20 

(2nd Dept. 2014) (affidavits from two witnesses rejected since they were the wife and daughter of a 

person named in the alibi notice and could have been discovered with due diligence). Based upon 
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the information provided in Tracey Breckenridge's voluntary affidavit (Exhibit DD), it seems that 

Defendant would have known of James Steen disposing of the van ifthe defense had simply spoken 

with her prior to trial. There is no indication that defense counsel made any effort to interview her, 

though. 

171. It is unclear why the defense did not speak with Tracey Breckenridge prior to trial, as she 

lived in close proximity to Defendant at the time of this incident. As set forth in her affidavit, she 

and Roger Breckenridge lived together "on Kenyon Road, not far from Gary Thibodeau." See 

Exhibit DD. Defendant has not offered any explanation as to why Tracey or Roger, who essentially 

were his neighbors, could not be interviewed by defense counsel or his investigator. 

172. Moreover, though not mentioned in Tracey's affidavit, it appears that Defendant knew both 

of the Breckenridges socially at the time of his arrest and trial. When Tracey Breckenridge spoke 

with Sheriffs investigators on August 14, 2014, she disclosed that both she and her husband bought 

marijuana from Defendant at that time. See Exhibit 10. From her description, it appears that 

Defendant had regular contact with the Breckenridge couple. 

173. While it appears that both Tracy and Roger Breckenridge knew Defendant, even ifhe had a 

closer relationship with one over the other, the fact that they were married made them both 

accessible to him. See People v. Lewis, 284 A.D.2d 172, 171 (1st Dept. 2001), Iv. den. 97 N.Y.2d 

706 (2002). In Lewis, the court denied a motion to set aside the verdict on the ground of newly 

discovered evidence because the new witness was in frequent contact with defendant's family and 

could have been located by defendant prior to trial through due diligence. 

174. Given the degree of interconnectivity that existed between the individuals named in the 

motion papers, and given the nature of their relationships, defense counsel likely would have 

learned of James Steen and Jennifer Wescott had he spoken with either Breckenridge prior to trial. 
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In essence, ifhe had pulled on one string, the whole sweater would have unraveled. However, it 

appears that trial counsel did not even tug on the string. 

175. In bringing this motion, Defendant has to demonstrate what efforts were made to locate 

witnesses with relevant information; however, he has not provided any explanation or information 

to the court on that issue. Despite the fact that Attorney Fahey has now provided two affidavits in 

this matter, Defendant has not presented any explanation for trial counsel's failure to speak with 

either or both Breckenridges prior to trial. Since Defendant has presented "no evidence" as to what 

attempts were made to locate these witnesses before trial, he has failed to satisfy the due diligence 

requirement. See People v. Garci!!, 166 A.D.2d 199, 200 (1st Dept. 1990), Iv. den. 77 N.Y.2d 906 

(1991). 

176. The recorded interview of Tracey Breckenridge reveals a reasonable explanation why Roger 

and Tracey Breckenridge were not called as defense witnesses at trial. See Exhibit 10. In that 

interview, Tracey recounts various incriminatory statements that she heard Defendant say relating to 

Heidi Allen. Specifically, she states that Defendant told a group of people that Heidi "better not 

narc on him, or else she ain't gonna live to tell the story." If true, that reasonably explains why 

neither Breckenridge was called as a witness at trial; however, the People do not have the burden of 

proof. Defendant has to establish why he did not call them. 

177. To the extent that Defendant believes Tracey Breckenridge is sufficiently credible to submit 

her affidavit to the court in support of this motion, the court should give equal consideration to her 

statements implicating Defendant, as it appears she is speaking from personal knowledge. Should 

Defendant argue that her recorded interview is unreliable because she was not under oath, the 

People ask that the court apply the same standard to the unsworn statements made by Jennifer 

Wescott during the monitored phone call with Tonya Priest. To the extent that Defendant argues 
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that Jennifer Wescott's statements were likely to be truthful because she did not know she was being 

recorded, the same can be said of Tracey Breckenridge. 

178. Tra~ey Breckenridge's account of Defendant selling drugs to her and Roger does not appear 

to be a recent fabrication. Indeed, an investigative lead (#1343) from August 30, 1994 supports 

Tracey's allegation. Attached as Exhibit 12 is a copy of the lead sheet, as well as the accompanying 

two-page supplemental report detailing information provided by Lee Neadle, Jr.. On the second 

page of the supplemental report, there is a notation that Roger Breckenridge "is always broke and 

was buying drugs off of Gary." Towards the bottom of the second page appears the following 

words: "Mr. Neadles believes that Roger & Tracey Breckenridge would know a lot about Gary 

because they use to party with him." These documents were turned over to the defense, which will 

be address at greater length in the Brady portion of the People's response to this motion. 

179. Additionally, Exhibit 12 also supports Roger Breckenridge's recent disclosure that he and 

Richard Murtaugh scrapped a van and Cadillac from Gary Thibodeau's house after Heidi Allen 

disappeared, as set forth in the statement he provided to investigators on March 19, 2013. See 

Exhibit AA. In the Supplemental Report from August 30, 1994 (Exhibit 11), the following words 

appear at the bottom of the first page: "Mr. Neadles also stated that David Maynes had told Roger 

Breckenridge and Dick Murtaugh to haul that old van that was parked at Gary's [Defendant's] away 

for scrap and Gary was mad about that." 

180. In her Affidavit, Attorney Bianco references Roger Breckenridge's recent statement that "he 

had junked a van that he supposedly took from Gary Thibodeau's property," and then emphatically 

states that "Gary Thibodeau did not own a van." See Affidavit, p.18, par.36. Attorney Bianco's 

assertion is undermined by photographic proof that supports Breckenridge's claim. 
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181. Received as evidence at trial (Trial Ex.82) was a color photograph offered by the People that 

showed an aerial view of Gary Thibodeau's property on Kenyon Road. In the yard of the property 

was a white trailer and what appears to be two vehicles--a van and a car. Law enforcement also 

took another photograph Defendant's property at ground-level view, which shows a white and 

brown Cadillac in the foreground. In the background is a white trailer, along with a blue van that 

has a solid stripe down the side. Attached as Exhibit 13 is a color photocopy of the trial exhibit, an 

enlargement of that exhibit, and the other referenced photo of Defendant's yard. 

182. Given the supplemental report that describes Roger Breckenridge and Richard Murtaugh 

removing a van from Defendant's residence (Exhibit 12), and given the photographic proof 

introduced at trial that establishes that a van was located on Defendant's property, it seems rather 

evident that Defendant had a van on his property around the time of Heidi Allen's abduction. While 

Attorney Fahey may not have appreciated that fact, and while present counsel may not have realized 

it until now, Defendant certainly knew it. 

183. Accordingly, the court should reject Defendant's claim that he just recently discovered 

evidence that Breckenridge scrapped a van at Murtaugh's junk yard, as it appears he has had actual 

knowledge of the same for many years. If Defendant did not have actual knowledge that 

Breckenridge junked a van from his property, he certainly could have discovered that fact with due 

diligence and presented that evidence at trial. 

184. Defendant has askecfthis court to consider hearsay declarations of James Steen in which he 

discusses squashing the van used to kidnap Heidi Allen, but he has presented no evidence as to what 

attempts were made to locate Steen prior to trial. Again, if the defense team had spoken with either 

Breckenridge, it appears they would have readily discovered the existence of Steen. By failing to 

speak with either Breckenridge, the defense team did not exercise due diligence. 
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185. Likewise, Defendant has offered no evidence that the defense ever checked with Richard 

Murtaugh or any other junk yard to see if a van fitting the description given by witnesses was 

scrapped there. If Breckenridge and/or Steen scrapped a similar looking van at Murtaugh's (other 

than the one they scrapped for Thibedeau), that information could have been discovered and 

presented at trial with minimal effort. Defendant has not presented this court with any evidence that 

trial counsel or a defense investigator ever spoke with any junk yard to locate the van used in Heidi 

Allen's abduction. In the absence of any effort, Defendant has failed to satisfy the due diligence 

requirement. See People v. Garci~ 166 A.D.2d at 200. 

186. To the extent that Michael Bohrer has information regarding Heidi Allen's disappearance 

that would have been helpful to the defense at trial, that information could have been discovered 

with due diligence. Michael Bohrer's name was mentioned in numerous police reports, as set forth 

in Exhibit 46, all of which were provided to defense counsel. Additionally, attached as Exhibit 14 

is a copy of Lead# 977, dated 4-20-94. At the top of the lead sheet appear the words "Suspicious 

Person Check," which seemingly would have caught defense counsel's attention. On the second 

page of the exhibit are the handwritten notes of the investigating deputy, with the following entry: 

"4. Bohrer, Michael C. - opened PO Bx 12/91 - 963-7407 - drives a Black P.U. 

Truck. Last known address - Gay 905 104B*Left around Easter and 

*Just Recently Returned to Pick His Mail Up." 

187. In her Memorandum, Attorney Bianco states that the defense "only recently learned Michael 

Bohrer knew that Heidi Allen was- a drug informant," but that information could have been learned 

by talking to him. Despite his name appearing in multiple reports, there is no evidence that 

Attorney Fahey or a defense investigator ever sought to speak with him. By failing to set forth what 

efforts were made to speak with Michael Bohrer, Defendant has failed to demonstrate that the 

relevant information could not have been produced at trial with due diligence. 
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188. Furthermore, it appears that Defendant could have discovered any such information about 

Michael Bohrer 18 years ago. Attached as Exhibit 15 is a printout from the NYS Department of 

Corrections showing that Bohrer visited Defendant in state prison on September 19, 1996. Attached 

as part of that exhibit is other identifying information that establishes the person who visited is in 

fact Michael Bohrer. 

189. Defendant has failed to articulate what, if any, efforts were taken to secure the alleged 

evidence at time of trial. In this motion, Defendant has made no attempt to describe the 

investigative efforts of trial counsel, such as providing a list of persons interviewed. Although the 

defense used an investigator, Defendant has not submitted an affidavit from that person detailing the 

work performed. In the absence of any information regarding the nature and extent of Defendant's 

pre-trial investigation efforts, the court has no choice but to find that the defense failed to exercise 

due diligence. 

IV. The Court Should Deny the "Newly Discovered Evidence" Portion of Defendant's 

Motion Since the Alleged Evidence Does Not Create a Probability of a More Favorable 

Verdict. 

190. As set forth in the motion papers, the alleged evidence offered by Defendant is not of such 

character as to create a probability that the verdict would have been different had it been received at 

trial. The alleged new evidence consists of primarily of "unsubstantiated, inadmissible hearsay." 

See People v. Brown, 126 A.D.2d 898, 899-900 (3rd Dept.), app. den. 70 N.Y.2d 703 (1987). 

191. With all due respect to the trial juror who provided an affidavit in support of this motion, the 

court is in the best position to consider all of the alleged new evidence, determine what portion of it 

is admissible at trial, and make a legal determination as to whether-it creates a probability of a more 

favorable verdict. The trial juror's affidavit should be of little persuasive value, particularly since 

there is no way to know what evidence was presented to her or how the information was framed. 
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192. In large part, this motion is the result of statements obtained and provided by Tonya Priest; 

however, the tale she has told is unreliable and unworthy of belief. Priest describes first hearing 

admissions by James Steen in 2006 that implicate him and two other men in the abduction, murder, 

and disposal of Heidi Allen. His ranting was so outlandish that she did not believe him at first. She 

claims she became convinced he was telling the truth after he killed his wife Victoria in 2010, but 

then she never contacted the Oswego County Sheriffs Department, the lead police agency 

investigating Heidi's disappearance, or the Oswego County District Attorney's Office, which was 

then prosecuting Steen for the two murders. Her response is nonsensical. 

193. Suddenly, in February of 2013, nearly seven years after she first heard Steen admit to killing 

Heidi, she decided to call a local attorney about the case. Again, she failed to call the Sheriffs 

Department or District Attorney's Office, the two primary law enforcement agencies with 

jurisdiction over the case. There is no reasonable explanation for her behavior. 

194. In the tale Priest tells police, James Steen and two other men abduct Heidi Allen and bring 

her back to Roger Breckenridge's and Jennifer Wescott's residence on Rice Road in the Town of 

Mexico. Once there, they beat her to death in the garage and then drag her across the road, through 

the woods, across railroad tracks, and then to a cabin in a clearing. At the cabin, they dismember 

her, bury her remains under the floorboards, and place her clothes in a wood stove. 

195. Through the exhaustive efforts of law enforcement, it has been established that Steen's 

story is a complete fabrication, to whatever extent he actually made those comments. Jennifer 

Wescott never lived at the identified residence on Rice Road. In fact, rental property records clearly 

establish that another couple lived there. Likewise, Roger Breckenridge never lived on Rice Road, 

as established by the affidavit of his then-wife, which Defendant has offered as evidence. The 

"cabin" across the road was a fort built by a teenage boy that never had floorboards or a wood stove. 
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Nevertheless, the Sheriffs Department worked cooperatively with the New York State Police, the 

-
Onondaga County Medical Examiners, and multiple search and rescue organizations to thoroughly 

search the entire nearby wooded area, including forensic I archeological digs at two separate sites. 

No human remains were found. Nor is there any evidence that Heidi Allen was ever buried in those 

woods. 

196. Defendant likewise argues that Steen's statement to Megan Shaw, which is an entirely 

different account than that told to Priest, is also new evidence that should result in a new trial. The 

two accounts are varied and disparate. They are inconsistent and contradictory in almost every 

regard, but Defendant offers evidence of both as if they are equally true. Interestingly, upon hearing 

the second version from Shaw, Priest apparently responds that Steen told her "the same story." If 

true, her response casts serious doubt upon her veracity. 

197. In any event, Defendant offers no evidence in support of Shaw's claim. There are no 

eyewitnesses who can substantiate any portion of Steen's claim. There is no physical evidence or 

forensic evidence that corroborates his tale. There is no information to suggest that there is even a 

cabin in that location. Despite the lack of any corroborative evidence, Defendant maintains Shaw's 

statement would result in a more favorable verdict at a new trial. 

198. While conceding that Jennifer Wescott was never "a witness to the actual abduction, murder, 

and disposal of Allen," counsel urges this court to accept her hearsay declarations to Tonya Priest as 

competent evidence supporting a new trial. The defense wants this court to accord great weight to a 

recorded phone call between Wescott and Priest, despite the lack of any evidentiary foundation. 

Although there is no basis to believe that Wescott has personal knowledge regarding any material 

fact, Defendant wants to offer her conjecture and speculation as fact. 
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199. Likewise, Defendant wants to a jury to hear about cryptic and sinister sounding comments 

Wescott purportedly posted on social media sites, even though there is no evidence firmly 

establishing that she was the author of the posts. Should it be established that she was the author, it 

the posts are not relevant and material evidence since she makes no statements of fact regarding this 

case. Defendant wants this court, and ultimately a jury, to speculate about some hidden meaning in 

the posts. 

200. Defendant also offers the statement of Joseph Mannino, who claims that Steen admitted to 

"squashing" the van used to kidnap Heidi Allen while sitting in jail on a pending murder charge in 

201. In this version, Steen makes no admissions about actually abducting or killing Heidi, just 

disposing of evidence, including her remains. Mannino just recently came forward after seeing 

media reports, though he had opportunity to reveal this information while working as confidential 

informant for police in 2012. Ironically, if Mannino is being truthful, his statement serves to 

undercut Defendant's position since his account is inconsistent with the two other tales that Steen 

allegedly told Tonya Priest and Megan Shaw. Certainly all three stories cannot be true. 

202. Defendant also believes that a jury will acquit him if it hears that Roger Breckenridge joked 

around about junking the van used to abduct Heidi Allen, possibly with her still inside. However, 

Tracey Breckenridge places Roger at their house until at least 8:00 am on Easter of 1994, 

establishing an alibi for the kidnapping. If questioned about the origin of the van, Breckenridge will 

likely reply that he and Richard Murtaugh removed a van from Gary Thibodeau's property and that 

he suspected the van may have been linked to this case. See Exhibits AA & 12. While Defendant 

claims in his motion papers that he never owned a van, he will be unable to make that claim with 

any credibility at trial since there are photographs documenting that a van was located at his 

property. See Exhibit 13. 
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203. In the hopes of establishing an alternative theory for a new jury to consider, Defendant 

wants to introduce "new" evidence showing that Heidi Allen had worked as a Confidential 

Informant ("Cl") for the Sheriffs Department and that a deputy dropped her CI card in the parking 

lot of the D& W store, thereby exposing her status as a police informant. If this matter were to go to 

trial, though, the People anticipate that the involved deputy would testify that Heidi never really 

"worked" as a Cl. See Exhibit 20. In any event, a store employee found the CI card and promptly 

turned it over to a law enforcement. Further, a jury would likely hear that the card was dropped in 

late 1991 or early 1992, at least two years prior to Heidi's disappearance. See Exhibits N & 0. In 

the intervening time, she was never harmed or subjected to any threats. Given how remote in time 

the card incident was from the date of her disappearance, though, the court should find that it is not 

material or relevant to this case and preclude that testimony. If the court gave that evidentiary 

ruling, the evidence would have no impact on the verdict. 

204. If the court were to permit Defendant to introduce evidence of Heidi Allen's CI status at new 

trial, the People would argue that he has "opened the door" as to whether he had a motive to kill her 

because of her CI work. To that end, the People will seek to introduce evidence of Defendant's drug 

activity to establish his motive to harm Heidi. Based upon recent statements of Tracey 

Breckenridge, there is a credible basis to believe that Defendant sold drugs in the area and had made 

specific threats relative to Heidi being a "narc" in front of others. See Exhibit 10. Were a jury to 

hear that evidence, it seems that he likely would be convicted again. 

205. In considering whether the new evidence would result in a different verdict, Defendant 

reminds the court that it must look at the cumulative effect of all the alleged evidence, and the 

People also request that the court please do so. If the court were to consider any single item of 

alleged evidence by itself, it might seem compelling in isolation. When considered separately and 

discreetly, the items of alleged evidence seem revelatory. For instance, James Steen's alleged 
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admissions to junking the van with Heidi inside seems indicative of his guilt. Of course, that 

declaration carmot be reconciled with the inconsistent claims that he made to Tonya Priest and 

-
Megan Shaw, which themselves conflicted with each other. 

206. When examined together and placed in the proper context, the stories told by Steen are 

revealed as fabrications, the boastful claims of an inveterate or pathological liar. Unable or 

unwilling to recognize the inherent contradictions in the alleged new evidence, Defendant argues 

with equal certitude and conviction that each of these affirmations is his path to an acquittal. 

207. When considered as a whole, though, the items of alleged evidence are like pieces of 

different and dissimilar puzzles. The evidence does not fit together to form a cohesive picture. But 

like a small child with a puzzle, Defendant is trying to make the pieces fit by just forcing them 

together. 

208. Ultimately~ once this court sifts through all items of alleged new evidence and makes 

appropriate evidentiary rulings, there will be very little new evidence for ajury to hear. While 

defense counsel belittles the quality of the evidence presented at the first trial, it was persuasive 

enough to convince a jury of Defendant's guilt. Moreover, the Appellate Division found that there 

was "overwhelming evidence of defendant's guilt." See People v. Thibodeau, 267 A.D.2d 952, 953 

(4th Dept. 1999), lv. den. 95 N.Y.2d 805 (2000). Accordingly, Defendant cannot establish that the 

alleged new evidence will probably result in a different verdict, and the Court should deny his 

motion for that reason. 
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CONCLUSION 

F~r all of the foregoing reasons, this Court should deny Defendant's motion to vacate his 

judgment on the ground of newly discovered evidence pursuant to CPL § 440.10(1 )(g) without the 

necessity of a hearing, based upon the law and the papers submitted by both parties. 

Dated: October 10, 2014 
Oswego, New York 

Sworn to before me this 
-

10th day of October, 2014 

'ffbllr;J ;J. !id/ f~ 
Notary Public · 

SHERYLL. WETTERING 
tWiry N11c. 8tll9 dNNYadc 

:No. 01WE8251521, 
Q11?1d In· o.ru 1g1>CoUnlJ 

C•tlilf an&pnl Mintt.28, ~4' 

District Attorney 
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COUNTY COURT OF THE STATE OF NEW YORK 
COUNTY OF OSWEGO: CRIMINAL TERM 

PEOPLE OF THE..STATE OF NEW YORK, 

Respondent, 

-against-

GARY THIBODEAU, 

Defendant-Petitioner. 

State of New York ) 
County of Oswego ) 

AFFIDAVIT IN OPPOSTION 
TO DEFENDANT'S CPL 440.lO(b) AND 
(d)MOTION 

INDICTMENT #94-161 

MARK M. MOODY, being duly sworn deposes and says: 

1. I am an attorney licensed to practice law in New York and the Chief Assistant District 

Attorney for Oswego County. 

2. I make this affidavit in opposition to Defendant's Criminal Procedure Law (CPL) 440.10 

motion to overturn his conviction. This affidavit is in response to those portions of the 

Defendant's motion for Brady violations under CPL 440.IO(b) and (d). 

3. Unless otherwise stated, this affidavit is based upon information and belief, the sources of 

that information and belief being interviews with witnesses, a review of the file of the 

Oswego County District Attorney's Office, a review of the file of the Oswego County 

Sheriff's Department, and a review of the trial transcript and admitted exhibits. 

4. This affidavit is in response to Defendant's allegations of Brady violations by the People. 

District Attorney Oakes is responding to Defendant allegations of newly discovered 

evidence. 

58 

A.  408



ALLEGED BRADY MATERIALNIOLATIONS 

5. Defendant claims the People failed to disclose various exculpatory information or 

documents. The People contend Defendant has failed to establish a violation of Brady v. 

Maryland, 373 US 83 (1963) and its progeny. The specific allegations will be addressed 

below by topic. 

LAW OF BRADY 

6. The Constitution requires that a prosecutor disclose, to the defendant, evidence, in the 

prosecutor's possession, favorable to the defendant. "A defendant has the right, 

guaranteed by the Due Process Clauses of the Federal and State Constitutions, to discover 

favorable evidence in the People's possession which is material to guilt or punishment." 

People v. Scott, 88 NY2d 888, 890 (1996). Favorable evidence includes both 

exculpatory evidence and evidence that can be used to impeach People's witnesses. 

People v. Fuentes, 12 NY2d 259, 263 (2009). 

7. "Prosecutors play a distinctive role in the search for truth in criminal cases. As public 

officers they are charged not simply with seeking convictions but also with ensuring that 

justice is done. This role gives rise to special responsibilities-constitutional, statutory, 

ethical, personal-to safeguard the integrity of criminal proceedings and fairness in the 

criminal process." People v. Santorelli.;·95 NY2d 412, 420-421 (2000). 

8. The burden placed upon prosecutors to safeguard this right is unique because it requires 

the one side, the prosecutor, to provide information and evidence unfavorable to their 

position to the opposing side, the defendant. "To give substance to this constitutional 

right, it is incumbent upon the prosecutor, who speaks for the government, to ensure that 
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material evidence which is in its possession and is exculpatory in nature is turned over to 

the defendant." People v. Novoa, 70 NY2d 490, 496 (1987). 

9. "To make out a successful Brady claim, a defendant must show that (1) the evidence is 

favorable to the defendant because it is either exculpatory or impeaching in nature; (2) 

the evidence was suppressed by the prosecution; and (3) prejudice arose because the 

suppressed evidence was material." People v. Garrett, _NY3d ___,(Decided June 30, 

2014) (internal quotation marks omitted) (citing People v. Fuentes, 12 NY3d 259 (2009); 

People v. Hayes, 17 NY3d 46 (2011); and People v. La Valle, 3 NY3d 88 (2004)). 

10. Evidence is favorable to the defendant when it "tends to show that the accused is not 

guilty or if it impeaches a government witness." People v. Garrett,_ NY3d __ , 

(Decided June 30, 2014). 

11. This is not to say that any and all evidence that a defendant can hypothetically argue is 

"favorable" to him warrants reversal. For example, a polygrapher's opinion regarding a 

particular witness is not Brady because the opinion is not admissible evidence. People v. 

Scott, 88 NY2d 888, 891 (1996). The burden of establishing that the evidence is 

exculpatory falls on the defendant. People v. Martinez, 298 AD2d 897, 898 (4th Dept 

2002) leave denied98 N.Y.2d 769 (2002) and People v. Pepe, 259 AD2d 949, 949 (4th 

Dept. 1999) leave denied 93 N. Y .2d 1024 ( 1999). 

12. Even if the information is favorable to the defense, it still must have been suppressed by 

the prosecution and the defendant must have been prejudiced by the failure to have the 

evidence. 

13. Additionally, it is important to remember that the requirement to disclose Brady material 

applies only if the People have custody, possession, or control of the exculpatory or 
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impeaching evidence. People v. Garrett,_ NY3d _,(Decided June 30, 2014). 

Possession and control for Brady purposes does not extend solely to material within the 

prosecutor's actual possession, but the prosecutor has the duty to learn of favorable 

material known to those who are acting on the government's behalf. Id. There are limits, 

however, to the extent that information can be fairly imputed to the prosecution. Id. 

14. As the Court of Appeals has held, "Brady does not, however, require prosecutors to 

supply a defendant with evidence when the defendant knew of, or should reasonably 

have known of, the evidence and its exculpatory nature." People v. Doshi, 93 NY2d 

499, 506 (1999) (emphasis added). Likewise," it is well settled that evidence is not 

deemed to be Brady material when the defendant has knowledge of it, and here the record 

establishes that defendant was aware [of the evidence in question]" People v. Archie, 78 

AD3d 1560, 1562 (4th Dept. 2010) leave denied 16 N.Y.3d 856 (2011) (internal quotation 

marks omitted). 

15. As will be discussed below, much of the information and evidence Defendant asserts was 

suppressed by the People was either disclosed to the Defendant or known to the 

Defendant before the specific documents and evidence were turned over. The remaining 

evidence is not exculpatory. 

16. The third prong, that the evidence was material and Defendant suffered prejudice, 

depends upon the type of Brady demand made by the Defendant. Where Defendant made 

no Brady demand or a general, non-specific demand for Brady material, the Defendant 

must establish significantly greater prejudice than if the Defendant made a specific 

request for the information or evidence. 
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17. "Under the New York rule, if a general demand has been made, evidence will be 

deemed material ifthere is a reasonable probability that had it been disclosed to the 

defense, the result would have been different-i.e., a probability sufficient to undermine 

the court's confidence in the outcome of the trial." People v. Bryce, 88 NY2d 124, 128 

(1996) (emphasis added). In other words, when only a general demand is made, then the 

reviewing court must be reasonably confident that the defendant would have been found 

not guilty. 

18. In contrast, the Court of Appeals has held, "[w]here the prosecutor has been made aware 

by a specific discovery request that defendant considered certain material important to 

the defense, the failure to disclose such evidence is governed by a "reasonable 

possibility" standard of prejudice-Le., a reasonable possibility that the outcome of the 

trial would have differed had the evidence been produced. Where the defense has 

provided specific notice of its interest in particular material, heightened prosecutorial 

attention is appropriate." People v. Scott, 88 NY2d 888, 890-891 (1996). While the 

Defendant need not specify the exact document sought, to make a specific request the 

Defendant must specify the type or subject matter of the evidence sought. In Scott, for 

example, the Defendant made a request for "a copy of the report of the polygraph 

exam(s) given to the confidential informant showing date(s) of exam and all results." Id. 

af890. This constituted a specific demand. Id. at 891. 

19. Likewise, the Court of Appeals has held a that a defendant made a specific demand where 

defendant "made a pretrial request for all reports 'by ballistics, firearm and explosive 

experts."' People v. Vilardi, 76 NY2d 67, 69 and 72 (1990) (quotes in original). 

Likewise, in People v. Gayden, 111A.D.3d1388 (4th Dept. 2013) appeal withdrawn 23 
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N.Y.3d 1062 (2014), the Fourth Department found that a "defendant made a specific 

request for Brady material including agreements between the People and their witnesses, 

disclosure of whether any information was provided by an informant, and the substance 

of that informant's information." Id. at 1388. 

20. In contrast, in People v. Wright, 43 AD2d 1359 (4th Dept. 2007) Iv denied, 9 NY3d 1011 

(2007), the Court found a demand was not specific where the demand was for one type of 

material and the alleged Brady material was of a different type of material. Id. at 1360. In 

Wright, the defendant made a request for all "statements [,] .. . handwritten notes or a 

synopsis of statements made by any witnesses" does not constitute a specific request for 

statements of a codefendant whom the People do not intend to call as a witness." Id. at 

1360. The Fourth Department held that this demand was not a specific request for 

statements of a codefendant whom the People did not intend to call at trial. Id. 

Therefore, the failure of Defendant to specify the subject type or matter of the Brady 

material means the demand is a general one. 

21. Defendant claims on page 16 of his Memo of Law that his "request for any and all Brady 

material" constituted a specific request. This request for Brady material is a general one, 

and not specific under People v. Scott, 88 NY2d 888 (1996); People v. Vilardi, 76 NY2d 

67 (1990); People v. Gayden, 111A.D.3d1388 (4th Dept. 2013) appeal withdrawn 23 

N.Y.3d 1062 (2014); and People v. Wright, 3 AD2d 1359 (4th Dept. 2007) Iv denied, 9 

NY3d 1011 (2007). 

22. While the First Department's decision in People v. Garcia, 46 AD3d 461 (1st Dept. 2007) 

could be read to support Defendant's position, the Fourth Department has clearly taken a 

different view. In Garcia, the First Department held that defendant "made a specific 
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request for Brady material." Id. at 465. The language of the actual demand is not 

mentioned in the decision and therefore it cannotbe determined what the defendant in 

Garcia actually wrote in his demand. Further, this is dicta because the First Department 

determined that People's argume:p.t, that the trial court used the wrong standard, was not 

preserved, and the First Department determined that under either standard the defendant 

demonstrated prejudice. Id. at 464-65. The People assert that Garcia is no longer good 

law, to extent it ever was, given the Court of Appeals decision in People v. Garrett,_ 

NY3d __ ,(Decided June 30, 2014) which holds that: "In New York, where a 

defendant makes a specific request for a document, the materiality element is 

established provided there exists a 'reasonable possibility' that it would have changed the 

result of the proceedings. Where, as here, the defense did not specifically request the 

information, the test of materiality is whether 'there is a reasonable probability that had 

it been disclosed to the defense, the result would have been different-i.e., a probability 

sufficient to undermine the court's confidence in the outcome of the trial." Id. Therefore, 

under the Court of Appeals case law it is a request for specific documents or information, 

and not a demand for "any and all Brady material" that triggers the reasonable possibility 

standard under People v. Garrett. 

23: The Defendant's position that a "request for any and all Brady material" is a specific one 

is illogical under the case law. If such a request was deemed a specific request then all 

requests for Brady material would be specific. If that were true then then Court of 

Appeals would not have established the two- tiered review for general demands and 

specific demands. 
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24. As such, Defendant's failure to make anything other than a general demand for Brady 

material means the "reasonable probability" standard applies to his motion. 

25. With regard to the reasonable probability standard, the People note that on Defendant's 

direct appeal, the Fourth Department held that "There is overwhelming evidence of 

defendant's guilt ... " People v. Thibodeau, 267 AD2d 952, 953 (4th Dept. 1999) 

(emphasis added). 

26. As will be discussed detail below, none of the material, information, or documents 

Defendant contends were suppressed would have reasonably resulted in a different 

verdict because, as the Fourth Department held, the People presented "overwhelming 

evidence of defendant's guilt." People v. Thibodeau, 267 AD2d 952, 953 (4th Dept. 

1999) (emphasis added). 

PEOPLE'S PROCESS OF DISCOVERY 

27. As set forth in the Affidavits of Donald Dodd, enclosed as Exhibit 16, and Terry 

Whipple, enclosed as Exhibit 17, the People developed as comprehensive procedure to 

guarantee that all material, regardless of whether it was Brady material, was disclosed to 

both Defendants. 

28. This process was needed, in part, because of the voluminous amount of material 

including approximately 1,500 lead sheets, various lab reports, statements, notes of 

officers, and other documents. Additionally, because the investigation into Heidi's 

abduction continued after both Defendants were arrested and indicted, new material and 

leads were continually being generated. 

29. The process to make sure all materials worked as follows: 
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a. All original documents and material were was kept in the Sheriff's Department 

file, and that file was the responsibility oflnv. Terry Whipple, until his 

retirement. Whenever a new lead or document was generated, Inv. Whipple was 

responsible for copying the lead or document, assigning the lead for follow-up if 

necessary, and filing the original om the Sheriff's Department file. Once the 

follow-up was complete, Inv. Whipple took the documents, if any, created by the 

follow-up and filed them with the original lead. This file was kept in a central, 

secure location within the Sheriff's Department. During all 1994 and 1995, 

access to that location was limited to Inv. Whipple and Deputy William Cromie. 

b. Copies of these documents were then given to the District Attorney's Office for 

use in the prosecution. 

c. Once the defendants were indicted, the attorneys for both Richard Thibodeau and 

Gary Thibodeau were given access to all of the materials in the file upon request. 

In fact, as set forth in the affidavit of Donald Dodd and Terry Whipple both Judge 

Fahey and Judge Walsh came to the District Attorney's Office and were given 

access to the file. Judge Fahey did this at least twice. 

d. Once the discovery process began, the file was moved to the District Attorney 

Office in order to allow copying for discovery purposes. 

30. Once copying for discovery began, Donald Dodd created a specific procedure to ensure 

that copying of the file was complete. This procedure is detailed in a "File Memo" 

written by Donald Dodd and dated December 15, 1994. All participants in copying the 

file signed the document to acknowledge that the followed the procedure. A color copy 

of the "File Memo" is enclosed as Exhibit 18. 
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31. The procedure can be summarized as follows: as a document was removed from the 

Sheriff's Department file, and copies of the document were made; the original document 

was marked with a green marker, where multiple documents were stapled together, the 

green mark was made on the first page of the doclll)!_ents; and the original was returned to 

the Sheriff's Department file. 

32 .. The process continued even after the initial response to discovery was made. For 

example, as set forth in the Affidavit of Donald Dodd, the report of Inv. Kleist dated May 

16, 1995, referred to Paragraph 45 of Ms. Bianco's Affidavit, was mailed to both William 

Walsh, attorney for Richard Thibodeau, and Joseph Fahey on May 17, 1995. Color 

copies of the May 17, 1995 cover letter and Inv. Kleist's report and materials attached to 

his report are enclosed as Exhibit 19. 

33. As can be seen from the color copies of Inv. Kleist's report and the attached materials, 

they have the green mark that shows they were copied and sent to the defense. As will be 

discussed below, Defendant received reports on nearly all of the suspects and topics, he 

now contends the People did not disclose. The only suspects or subject matters that he 

did not receive reports on were those subject matters or suspects that were not mentioned 

or referenced in the reports, i.e. James Steen and Jennifer Wescott. 

HEIDI ALLEN'S DESIGNATION AS A CONFIDENTIAL INFORMANT 

34. In paragraph 46 of her affidavit, Ms. Bianco contends that Heidi "Allen's status as a 

confidential informant was never turned over to Gary Thibodeau's trial counsel and 

counsel did not learn ofthis information until June and July of 2014." (Emphasis added) 

Further, in paragraph 48 of her affidavit, she contends that "[t]his is significant to motive 

because the fact that Allen's confidential informant card was discovered in the D&W 
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parking lot was never made public by the authorities. Gary Thibodeau had no knowledge 

of this and it was never brought out at the trial or during the media coverage." (emphasis 

in original). 

35. In addition, both the affidavit of Joseph Fahey, and Ms. Bianco's affidavit refer to several 

reports and documents concerning her confidential informant status that they claim were 

not turned over. Specifically, they reference: 

a. Report dated December 9, 1994 prepared by Deputy Van Patten; 

b. Report dated December 9, 1994 prepared by M.J. Anderson; 

c. Report dated December 8, 1994 prepared by Deputy Montgomery; 

d. Report dated April 27, 1994 prepared by Sgt. Lortie; and 

e. Report and evidence tag dated May 16, 1994, prepared by Investigator Kleist. 

36. The People contend that on the subject of Heidi Allen's designation as a "confidential 

informant,", the alleged Brady claim fails on all three prongs of the test as set forth in 

People v. Garrett, _NY3d __,(Decided June 30, 2014). 

PRONG 1: THE EVIDENCE IS NOT FAVORABLE TO THE DEFENDANT 

3 7. The Defendant claims that the evidence was favorable to the defendant because it 

provided motive for someone to abduct and murder Heidi Allen. 

38. To fully evaluate and understand why this is incorrect, it is necessary to look the 

circumstances surrounding Heidi Allen's confidential informant status. 

39. As explained in the Affidavits of Christopher Van Patten, enclosed as Exhibit 20, and 

Michael Anderson, enclosed as Exhibit 21. Heidi Allen was originally approached 

because her uncle, former New Haven Town Justice Russell Sturtz, approached the 
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Sheriffs Department about Heidi Allen providing information to them regarding drug 

activity in Mexico. 

40. Her information, as set forth by Inv. Van Patten and Inv. Anderson, was very limited 

because she did not use drugs. Further, she was unable to provide any solid information 

or information based upon direct knowledge. Whatever information she had came from 

the "rumor mill." 

41. All Heidi Allen did was provide very non-specific background information to 

investigators consisting of the kind of rumor or speculation that high school kids often 

engage in about other kids. 

42. At no point did Heidi do any of the work that the general public might associate with an 

"informant," like making drug buys, introducing undercover officers to drug dealers, or 

covertly attempting to ingratiate herself with people who might sell or use drugs in order 

to provide police with solid, direct evidence or information. 

43. It is important to remember that there is no evidence that Heidi Allen ever mentioned to 

Van Patten or Anderson: Dan Barney, James Steen, Roger Breckenridge, Michael 

Bohrer, Jennifer Wescott, or Tracey Breckenridge. 

44. The fact that an index card existed with her name and a code name is not proof of 

anything other than that she had contact with Inv. Van Patten. For Defendant to draw any 

greater inference from that fact requires engaging in pure speculation. 

45. The circumstances surrounding the loss of that card do not create any inference or 

evidence favorable to the Defendant. The card was lost two years before Heidi Allen 

was kidnapped. Defendant has presented no evidence, and the People are not aware of 

any evidence, that within the two years between the dropping of the card and Heidi 
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Allen's kidnapping that any threats were made or violence was committed against Heidi 

-

Allen. Additionally, he presents no evidence, nor are the People aware of any evidence, 

that Heidi Allen was worried or concerned because the information card had been 

dropped in the parking lot of the D& W. It is, at best, baseless speculation to infer that 

Heidi Allen's designation as a "confidential informant" was related at all to her 

abduction. 

46. The fact that the card was dropped in the parking lot of the D&W provides no favorable 

evidence for defendant. As explained by Inv. Van Patten, if a road deputy had to contact 

dispatch without everything going over the radio, then the road deputy needed to use a 

payphone. The D&W was one of the regular payphones Inv. Van Patten used at that 

time, and he carried all his paperwork with him in his briefcase. The unfortunate 

coincidence of the card being dropped, two years before her kidnapping, in the same store 

where she worked is evidence of nothing other than unfortunate luck. 

47. Paragraph 5 of Judge Fahey's affidavit claims that this information would have provided 

a motive for others to abduct Heidi Allen, and that the prosecution could offer no motive 

for Defendant to kidnap Heidi Allen. This argument ignores several important facts 

about Defendant's history and the facts surrounding his prior criminal activity. 

48. Assuming for the sake of argument, that Heidi Allen's designation as a "confidential 

informant" played a role in her 'abduction; it also provided a motive for Defendant to 

abduct her based upon his prior history of drug activity. 

49. By arguing that Heidi Allen was kidnapped because she was a drug informant, Defendant 

would have opened the door to Defendant's history of selling, buying, and possessing 

controlled substances. 
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50. In March of 1992, Defendant and his girlfriend, Sharon Raposa, were arrested for drug 

charges in Fitchburg Massachusetts. According to the police reports from Fitchburg 

Massachusetts: 

a. Fitchburg Police arrived at the Holiday Inn in Fitchburg concerning a man being 

held at gunpoint in-Room 216. When police arrived, Ms. Raposa spoke to police 

in the hallway, and reported that there were three individuals in their hotel room 

that she and her boyfriend, Gary Thibodeau, wanted removed. Ms. Raposa 

reported that a gun was used, but the individuals had gotten rid of it. 

b. While the officers were having this conversation with Ms. Raposa, two 

individuals, later identified as Maxwell Whipple and Edward Brown, walked out 

of room 216. They were searched but no weapon was found. After they were 

searched, a third individual, a female named Maat Hathor, came into the hallway 

from downstairs. 

c. Officers asked Hathor, Whipple, and Brown what was going on. They explained 

that they went to the room to purchase $110 of cocaine from Defendant but 

received baking soda instead of cocaine. They returned to the room in an attempt 

to get their money back. Whipple gave to police Defendant's watch he was 

holding until he got his money back. 

d. After police received the watch, Defendant, who was in Room 216, began talking 

to police. While speaking with Defendant, the officer noticed a glass vile on the 

floor that appeared to contain cooked cocaine. In the waste basket, the officer 

found a bag of white powder and a razor blade. Officer then began to search the 

room and found "a sealed packet of white powder, numerous pills in which no 
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one had a prescription for, baggies, two small plastic tubes with residue in them 

and a prescription bottle belonging to Barry Smith in which neither knew. $120 

was also found." The Police Reports from Fitchburg Police are enclosed as 

Exhibit 22. 

51. Upon information and belief, this was the case the Defendant was extradited back to 

Massachusetts after his arrest in May of 1994, and while housed on that case he made the 

various admissions to Robert Baldasaro and James McDonald. 

52. On August 18, 1994, a woman by the name of Natalia Silva gave a statement to 

Investigators Robert Wheeler and Herb Yerdon. In her statement, Ms. Silva detailed how 

Defendant would give her $600 to $800 a night her to purchase cocaine, and find a 

woman with whom Defendant and Ms. Silva could engage in "three way sex." The 

statement of Natalia M. Silva is enclosed with as Exhibit 23. 

53. While those incidents occurred in Massachusetts, evidence exists that Defendant 

continued his drug activity even after he arrived in Oswego County. 

54. In July of 1993, a woman by the name of Gina Lombardo tended bar at Thompson's 

Tavern in Scriba. In a statement dated October 20, 1994, she recounted an incident 

where Defendant and Sharon Raposa were in the Thompson's Tavern and offered to give 

Ms. Lombardo a ride home after closing. On the drive, Ms. Raposa, in Defendant's 

presence, asked Ms. Lombardo to help she and Defendant obtain some cocaine. The 

statement of Gina Lombardo is enclosed as Exhibit 24. 

5 5. The most significant evidence that would have become relevant if Defendant had 

attempted to introduce evidence of Heidi Allen's designation as a "confidential 

informant," however, comes from a woman by the name of Veronica Longley. On 
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October 6, 1994, Investigator Herb Yerdon and Deputy William Cromie interviewed Ms. 

Longley. She reported to them, that about a month after Heidi Allen was abducted, she 

had a conversation with Sharon Raposa at the Scriba Town Inn, where Ms. Longley 

worked at the time. During this conversation, Sharon Raposa mentioned that she and 

Defendant knew Heidi Allen and Brett Law from Beck's Hotel. Near the end of the 

conversation, as Ms. Longley and Ms. Raposa were talking about Brett Law, Defendant 

walked up and said "little bastard still owes me money." Ms. Longley inferred from the 

context Defendant's statement that he was talking about Brett Law owing him money. 

Additionally, Ms. Longley noted that Defendant and Ms. Raposa were regulars at the 

Scriba Town Inn. When Defendant was there she observed him often going outside with 

other customers for a few minutes and then corning back in the bar. Additionally, she 

would sometimes see Defendant and other people exchange money. While Ms. Longley 

did not actually see drugs exchanged, she believed, based upon her experience as a 

bartender, the Defendant was dealing drugs. She also believed this because a woman 

named Sharon LeRoy had dated her brother, and she knew Ms. LeRoy got her drugs from 

Defendant. The police report detailing the interview of Ms. Longley is attached as 

Exhibit 25. 

56. Finally, as detailed on page 22 of the People's Response to Defendant's Omnibus 

Motions, the Defendant also possessed marijuana in Fitchburg, Massachusetts on July 3, 

1978 and January 12, 1976. 

57. Therefore, if Defendant had attempted to argue that Heidi Allen's designation as a 

"confidential informant" provided a motive for others to have abducted Heidi Allen, he 
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would have necessarily opened the door to prior bad act evidence regarding himself 

because that same de,signation provided a motive for Defendant to abduct Heidi Allen. 

58. In fact, Defendant's strategy at trial was to distance himself from any drug activity and 

distance Heidi Allen from any drug activity. Defendant told Robert Baldasaro and James 

McDonald that the motive behind the kidnapping was because Heidi Allen was going to 

screwthemonsomekindofdrugdeal. (Tr.1544, 1630-31, 1688-89). This testimony 

was actually elicited by the Defendant's attorney on cross-examination. Additionally, 

Defendant's attorney asked Brett Law if he ever had a conversation with Defendant about 

a drug transaction and Mr. Law denied ever having such a conversation. 

59. In his closing, Judge Fahey went out of his way to point out that there was no evidence of 

drug use by Heidi Allen, Brett Law, or Defendant. (Tr. 3313, 3331-32). Because 

Baldasaro and McDonald said the Defendant told them the abduction was linked to drugs, 

Judge Fahey strenuously attempted to show that the abduction had nothing to do with 

drugs, and therefore, Baldasaro and McDonald were making things up and being 

untruthful in their testimony. 

60. Specifically on closing Judge Fahey said: "They [referring to Baldasaro and McDonald] 

take whatever information they can get and they construct a story from that. That's what 

they do. 'He's in jail on a drug charge so we'll tell the cops he killed Heidi Allen 

because she screwed him in a drug deal.' If there's one thing we know about Heidi Allen 

is that she's a good hardworking college student who didn't do drugs. Brett Law told us 

there's no way she'd be involved in a drug deal or no way she would use cocaine with 

Gary Thibodeau. But that's the way Baldasaro and McDonald's minds work. Thibodeau 
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is in jail for drug possession so let's tell the police that it's a drug deal gone sour." (Tr. 

3.331-3,2). 

61. If Defendant had sought to admit evidence that Heidi Allen was a confidential informant, 

then it supp_grts ·B.~dasaro and McDonalds testimony. Corroborating their testimony is 

not something that was in Defendant's best interest. The more verifiable Baldasaro's and 

McDonald's testimony was the more likely it was that they would be believed. 

62. Favorable evidence can, of course, be evidence that could impeach a witness. In this 

case, however, the only person who could be impeached by evidence that Heidi Allen's 

designation as a "confidential informant" was Heidi Allen. Heidi Allen could not testify 

in this case, and therefore could not have her credibility attacked for being designated a 

"confidential informant." In that way, this case is distinguishable from People v. Wright, 

86 NY2d 591 (1995) and People v. Gayden, 111AD3d1388 (4th Dept. 2013) appeal 

withdrawn 23 N.Y.3d 1062 (2014). 

63. In Wright, the victim of an assault had been previously been a confidential informant. 

People v. Wright, 86 NY2d at 593-94. The facts of the case are unique because the 

defendant, a female, claimed the victim, a male, had gone to defendant's apartment to use 

the phone to call a friend of the victim who may have had the defendant's coat. Id. at 

594. According to the defendant, once at her apartment, the defendant went to her room 

t-0 use the phone, and while she was on the phone, the victim entered her bedroom naked 

and said "I want to*** you." Id. Fearing rape, the defendant grabbed a knife and stabbed 

the victim in the groin and chest. Id. The police reports stated that the victim's clothing 

was outside the bedroom, but at trial the testimony of those officers was that some of the 

clothing was found inside the bedroom. Id. at 594-95. Additionally, after being stabbed 
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the victim flagged down a car and asked the driver to take him home. Id. at 594. The 

driver, however, took the victim to the hospital over the victim's protestations. Id. The 

Court of Appeals determined that under the unique facts of that case, the failure to 

disclose that the victim had been a confidential informant was a Brady violation because 

it could explain why the police testimony favored the victim and because it also 

contradicted the victim's explanation about why he did not immediately seek medical 

treatment. Id. at 596-97. The credibility of the victim and the police witnesses were 

potentially called into question by the victim's status as an informant, and on that basis 

the evidence was a material and favorable to the defendant. Id. 

64. In People v. Gayden, 111AD3d1388 (4th Dept. 2013) appeal withdrawn 23 N.Y.3d 1062 

(2014), the prosecutor failed to disclose, pursuant to a specific request for "disclosure of 

whether any information was provided by an informant, and the substance of that 

informant's information," that an essential prosecution witness was a paid informant. Id. 

at 1388. As in Wright, it was because the informant testified at the trial, in contrast to a 

deceased victim, that required the disclosure of the witness's status as a paid informant. 

Additionally, the witness in Gayden appears to have been acting as an informant at the 

time of the trial. The Appellate Division says that the People failed "to disclose the status 

of an essential prosecution witness as a paid informant, and did "not dispute the 

prosecution witness at issue was a paid informant." Id. (emphasis added in both 

quotes). The People assert that the language of the Fourth Department indicates that the 

witness was currently a paid informant, and not, as in Heidi Allen's case, someone who 

did not work or provide substantial information. Additionally in that case, the witness 

clearly testified, and therefore his status as a paid informant impacted his credibility. In 
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Heidi Allen's case she, as the deceased victim, did not testify so her credibility was not 

an issue. 

65. It is important to note that People v. Wright, did not establish a blanket rule that failure to 

disclose prior status a police informant was a Brady violation. People v. Sidadan, 240 

AD2d 30, 34 (1st Dept. 1998) leave denied 92 N.Y.2d 861(1998). 

66. In People v. Sidadan, the prosecutor failed to disclosed that a co-defendant, Fogarty 

George, who testified against Sibadan had cooperated in a prior investigation in 1993 and 

1994. The First Department held no Brady violation had occurred, despite a specific 

demand for informant or cooperation material, because "standing alone, the fact that 

George was previously an informant [ ] does not establish any agreement or 

understanding that George would receive any benefits for the information he provided." 

Id. at 34-35. 

67. Likewise, Heidi Allen's prior designation as an "confidential informant," had no bearing 

on this case, especially since she provided no information or assistance. Therefore, 

Defendant motion should be denied because he had not established that Heidi Allen's 

designation as a "confidential informant" was favorable or material to Defendant as 

required in the first prong of the test set forth in People v. Garrett_ NY3d __J 

(Decided June 30, 2014). 

PRONG 2: DEFENDANT KNEW OF THE INFORMATION 

68. Despite Ms. Bianco's claims in paragraphs 46 and 48 of her Affidavit, Defendant and his 

attorney were well aware of Heidi Allen's designation as a "confidential informant." In 

fact, as will be shown below, the documentary evidence of this fact is so clear that this 

Court should deny this portion of the motion pursuant to CPL§ 440.30(4)(c) or (d). 
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69. CPL§ 440.30(4) states that "the court may deny it without conducting a hearing if: .. . 

( c) An allegation of fact essential to support the motion is conclusively refuted by 

unquestionable documentary proof; or ( d) An allegation of fact essential to support the 

motion (i) is contradicted by a court record or other official document, or is made 

solely by the defendant and is unsupported by any other affidavit or evidence, and (ii) 

under these and all the other circumstances attending the case, there is no reasonable 

possibility that such allegation is true." CPL§ 440.30 (emphasis added). 

70. As early as July 25, 1994, the media was reporting that Heidi Allen had spoken to 

investigators about an unrelated drug investigation two years previously. Enclosed as 

Exhibit 26 is a copy of the print version of the Post-Standard story and a copy retrieved 

from their on-line print story archives. 

71. Additionally, the Post-Standard printed a story on December 7, 1994 that states "[a] 

defense lawyer in the Heidi Allen case has renewed questions about whether the 18-year

old New Haven girl was working as a police informant when she vanished from the 

D&W Convenience Store on April 3." The defense attorney referred to is Joseph Fahey. 

The article continues by saying that "Kidnapping suspect Gary Thibodeau' s lawyer, 

Joseph Fahey, said his questions are based upon a report by an Oswego County sheriff's 

sergeant who recognized Allen's name as that of a 'confidential informant' the morning 

she disappeared." Later in the article, it reads "Fahey said his interest in getting the 

answer was piqued by a report by sheriffs Sgt. Roy Lortie about Allen's disappearance. 

In his report, Lortie wrote that when he heard a transmission about Allen's disappearance 

on the police scanner on April 3, he recognized her name as that of a confidential 

informant who had worked with the department's Anti-Crime Team when he oversaw it 
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in 1991 and 1992." Enclosed as Exhibit 27 is a copy of the print version of the Post-

Standard story and a copy retrieved from their on-line print archives. 

72. The very next day in Oswego County Court, Judge Fahey is on the record talking about 

the very report of Sgt. Lortie he and Ms. Bianco now claim he did not know about. 

Enclosed as Exhibit 28, is the transcript of a December 8, 1994 court appearance in 

Oswego County Court, Judge John W. Brandt presiding. 

73. On December 8, 1994, the following colloquy took place in front of Oswego County 

Court Judge John W. Brandt (Exhibit 28, pages 30-34): 

• The Court: Certainly reasonable men and reasonable lawyers have in many prior 

instances discussed what is and is not Brady material. Mr. Dodd and I have 
discussed it at length, sometimes into the wee hours of the evening. There is no 

question in my mind that Mr. Dodd is aware of his duty under the law, and there 

is no question in my mind that he will comply with that duty and I am not going 

to make a Court order regarding the production of Brady material absent a 

specific showing for a need for such an order and that includes your request for a 

Court supervised order regarding Brady material. 

• Mr. Fahey: On this issue, I would note that there was a report disclosed to Mr. 
Walsh which indicates that the victim in this case was at some previous time 
working as a confidential informant for the sheriff's department several years 
previously. 

• The Court: I just read the article in the paper the day before yesterday. 

• Mr. Fahey: That's when I discovered it. 
• The Court: I see there is possibly some factual dispute as to whether or not 

Sergeant Lorty is correct in his assertions, or that which is (sic) directed to him. I 

don't know whether a report exists or not but Mr. Dodd has indicated that he is 
going to give you the file on his case, and ifthere is (sic) reports in the file 
involving Ms. Allen's prior relationship with the police agencies that would be 

relevant to this proceeding, it is my belief that he is probably going to give that to 

you. 
• Mr. Fahey: The report that Mr. Walsh shared with me indicated that there was a 

file in existence that was brought to the scene ofD&W, but Mr. Walsh has not 
been given that particular file. That's what I would ask be disclosed. 

• Mr. Dodd: Judge, I didn't realize that Mr. Fahey was going to argue on behalf of 
Mr. Walsh. 

• Mr. Fahey: I am arguing on behalf of Mr. Thibodeau, frankly. That's who I 
represent. But knowing there is certainly that kind of documentation in existence, 
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we are under the subject Brady material, it seems incumbent upon me, 
representing Mr. Thibodeau, to make that reques_t. 

• The Court: I don't know if it exists or not. I honestly don't know. I don't know if 
Mr. Dodd knows whether it exists or not. 

• Mr. Dodd: Judge, I have some information. I most certainly, again, will speak 
with Mr. Fahey. It appears often times the first time I hear something is when I 
read it in the paper and in that regard, Judge, that will create an issue I wish to 
address when we are through with this particular motion, your Honor. 

74-. Therefore, contrary to the assertions of Ms. Bianco in paragraphs 46 and 48 of her 

affidavit, and Judge Fahey in paragraphs 4 and 5 of his affidavit, it is quite clear from the 

record and the new stories that everyone from Defendant, to the attorneys, to the Court, to 

the general public were aware of Heidi Allen's designation as a "confidential informant." 

75. The Court of Appeals has held that "Brady does not, however, require prosecutors to 

supply a defendant with evidence when the defendant knew of, or should reasonably have 

known of, the evidence and its exculpatory nature." People v. Doshi, 93 NY2d 499, 506 

(1999). 

76. Likewise, the Fourth Department has held, "it is well settled that evidence is not deemed 

to be Brady material when the defendant has knowledge of it, and here the record 

establishes that defendant was aware of the evidence in question." People v. Archie, 78 

AD3d 1560, 1562 (4th Dept. 2010) leave denied 16 N.Y.3d 856 (2011) (internal 

quotations and brackets omitted). 

77. Because the Defendant had knowledge of Heidi Allen's designation as a "confidential 

informant," he has failed to establish that People suppressed this information. 

78. It is anticipated that Defendant will attempt that because the record does not reflect they 

received the reports of Van Patten, Anderson, Montgomery, and Kleist referenced in their 

motion, that the Court should not deny the motion on the papers. 
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79. Defendant does not point to a single fact, issue, or circumstance referenced in the reports 

of Van Patten, Anderson, Montgomery, and Kleist that provides any kind of exculpatory 

or impeachment evi<funce. Indeed, all Defendant can point to is Judge Fahey's general 

assertion that the Heidi Allen's designation as a "confidential informant" would have 

undermined the claims of Baldaraso and McDonald and "without question provided an 

alternative theory surrounding her abduction, particularly since her status as an informant 

was not kept confidential and was known by members of the public." Affidavit of Joseph 

Fahey paragraph 5. The argument set forth by Judge Fahey is based solely on Heidi 

Allen's designation as a "confidential informant." Neither Ms. Bianco nor Judge Fahey 

set forth any name, fact, or information Heidi Allen provided to support this assertion 

mostly because Heidi Allen provided nothing but rumors. Ms. Bianco does attempt to 

inference from Michael Bohrer knowing that her informational card was dropped at 

D&W when he was interviewed 20 years later. Twenty years later that particular piece of 

information almost certainly has made the "rumor mill" given that it was discussed in 

Richard Thibodeau's trial, known to court personnel, Sheriffs Deputies, staff in the 

District Attorney's Office, and any other number of people. The only reasonable 

inference that can be drawn from Michael Bohrer knowing it twenty years later is that 

people gossip. 

80. Assuming for the sake of argument that Defendant did not have all this information 

before, Defendant clearly now has this information and the opportunity review. The only 

argument he makes is Fahey's bald assertion. Even now, Defendant does not point to a 

single fact or evidentiary inference from the reports from Van Patten, Montgomery, 

Anderson, or Kleist to establish that the information was favorable to him. The fact he 
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cannot point to a fact or inference now proves he could not have pointed out a fact or 

inference then. 

81. Assuming for the sake of argument, the documentation from the record is insufficient, the 

evidence still shows that Defendant received all of the documents and reports listed in 

Fahey' s affidavit. 

82. Judge Fahey worked closely with the Richard Thibodeau's attorney, Judge William 

Walsh. Indeed, Judge Walsh sat in on the entire trial. (Tr. 1661, 1958). Further, the 

transcript of December 8, 1994, shows that they were sharing documentation. Finally, as 

the Affidavit of Judge Walsh makes clear, he clearly remembers having the reports of 

Van Patten, Anderson, Montgomery, and Kleist. The one report that Judge Walsh is not 

sure he had is the report that of Sgt. Lortie which was obviously disclosed because it was 

discussed on the record on December 8, 1994. 

83. The procedure set forth to make sure discovery was comprehensive and complete was 

that the copies for both attorneys were made at the same time, and the green marks were 

made after both copies were made. In fact, in December of 1994 or January of 1995, the 

People delivered five boxes of discovery to both attorney. In fact, Judge Fahey 

acknowledged in a February 2, 1995 letter to Judge William Burke that he and Judge 

Walsh both received five boxes of discovery around the same time. Enclosed as Exhibit 

29, is the February 2, 1995 letter to Judge William Burke. 

84. Logically, therefore, anything that Judge Walsh received Judge Fahey received. The 

question arises, of course, what possible explanation could exist for Judge Fahey or Ms. 

Bianco to be unable to locate documents that they received. The People assert that the 

answer lies with Judge Fahey. 
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85. A Post-Standard article from June 19, 1995, compared the styles of Judge Fahey and 

Donald Dodd both in and out of the courtroom. The article reads, "Attorney Joseph E. 

Fahey' s Syracuse office is a blizzard of papers and files. His desk is smothered, and the 

mounds creep toward the floor and cabinet. The mess is partly the flurry of a trial - Fahey 

I 

is defending Gary Thibodeau against accusations he kidnapped 18-year-old Heidi Allen. 

The mess is partly, simply, Fahey. 'It is not always this bad,' Fahey said, propping his 

legs on the desktop. 'But it's not much better."' Enclosed as Exhibit 30, is copy of the 

print version of the Post-Standard story and one retrieved from their on-line print story 

archives. 

86. Given the description of Judge Fahey's office in the article, it seems possible that 20 

years later documents in his possession related to the case may be missing. Especially, 

when it is compared to the organization of Judge Walsh's file as set forth in his affidavit. 

Judge Walsh's affidavit is enclosed as Exhibit 31. The People believe that much of 

Defendant's recently discovered documents come from a comparison, made twenty years 

later, of Judge Walsh's file with Judge Fahey's file. 

87. Additional circumstantial evidence shows that the questioned documents were disclosed. 

According to the Inv. Herb Yerdon's notes, a meeting was held on December 8, 1994, at 

approximately 1 :00 pm. At this meeting, the subject of Brady material was discussed. 

Enclosed as Exhibit 50, is a color copy of Inv. Herb Yerdon's notes from that day that 

contains the green mark showing it was disclosed. 

88. The day of and the day after this meeting, the reports of Van Patten, Anderson, and 

Montgomery are written. According to the statements of Inv. Van Patten and Inv. 

Anderson, they were asked by an investigator to write those reports. 
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89. As shown by the color copies of the reports of Van Patten, Anderson, and Montgomery 

the reports were all disclosed because they contain a green mark. A color copy of Van 

Patten's report is enclosed as Exhibit 32. A color copy of Anderson's report is enclosed 

as Exhibit 33. A color copy of Montgomery's report is enclosed as Exhibit 34. 

90. Finally, the report of Inv. Kleist and the enclosures were sent on May 17, 1995 to both 

Judge Fahey and Judge Walsh. Inv. Kleist's report is written on May 16, and details 

discovering the items while recovered from area searches. It was then received by the 

District Attorney's Office on that same day. As set forth in Donald Dodd's affidavit, on 

May 17, 1995, he sent a letter to both attorneys and enclosed the report oflnv. Kleist and 

the attachments. This letter and report is Exhibit 19. As the color copies show the green 

marks on those documents show they were sent to the both attorneys. 

91. Clearly, the Defendant had knowledge of Heidi Allen's designation as a "confidential 

informant" and was in possession of the documents he now alleges he did not have. 

Simple logic infers that the documents were copied and sent to both attorneys at the same 

time. As the court transcript from December 8, 1994, makes clear the two attorneys were 

sharing and comparing information. Obviously, the People were aware of that fact 

because Judge Fahey said he had been provided with Sgt. Lortie's report by Judge Walsh. 

It would be recklessly stupid to provide one attorney with documents and not the other 

attorney. Judge Walsh says he has the reports from Kleist, Van Patten, Anderson, and 

Montgomery. It is only rational that Judge Fahey had them also. Defendant's memo of 

law infers that the People have motive to hid this information from Gary Thibodeau but 

not to hide it from Richard Thibodeau. This argument is the legal equivalent of 

attempting to put a square peg into a round hole. Defendant was the one with the history 
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of engaging in drug activity. Defendant had told Baldasaro and McDonald that Heidi 

Allen's kidnapping was related to being "screwed" on a drug deal. Heidi Allen's 

designation as a "confidential informant" corroborated Baldasaro and McDonald rather 

than undercutting it. Upon information and belief, the source being a conversation with 

Donald Dodd, Richard Thibodeau had no drug related history and had made no 

statements about Heidi Allen's abduction being related to drugs. If the People had a 

motive to suppress evidence of Heidi Allen's designation as a "confidential informant," it 

would have been to not provide Richard Thibodeau with the evidence. 

PRONG 3: NO REASONABLE PROBABLITY OF A DIFFERENT VERDICT 

92. Assuming for the sake of argument, that defendant has satisfied the first two prongs of 

the test set forth in People v. Garrett_ NY3d _,(Decided June 30, 2014), the 

Defendant has failed to show that there is a reasonable probability of a different verdict. 

93. As previously mentioned, the Appellate Division determined that there was 

"overwhelming evidence of defendant's guilt." People v. Thibodeau, 267 AD2d at 953. 

94. An objective view of the evidence shows that no person other than Richard and Gary 

Thibodeau had time to abduct Heidi Allen. Richard Thibodeau makes the last purchase 

at 7:42 am. (Tr. 1452, 1494-95). Within three minutes David Stinson arrives and finds no 

one in the store. (Tr. 1400-1411). Stinson waives down Deputy Curtis at 7:45 am (Tr. 

1422). 

95. Further, at 7:41 John Swenzkowski leaves the store and sees Richard Thibodeau's van, 

and sees Richard Thibodeau walk into the store. (Tr. 1222-1230, 1493-94). While 

Mr.Swenszkoswki is still in the parking lot, Richard Thibodeau's van moves, 

demonstrating that someone else had to be inside the van. (Tr. 1238) 
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96. Richard Thibodeau's van is observed heading eastbound on Route 104 by Nancy and Leo 

Fabian at approximately 7:45 am on Easter morning. (Tr. 1731) Between 7:30 and 8:30 

am, Donald Neville, Sr. observes Richard Thibodeau's van at the intersection of 69 and 

104, and then again at Defendant's home. (Tr. 1785-96). At 8:55 am, William and Susan 

Cowen see Defendant talking to someone in the van in front of Defendant's home. (Tr. 

1873-76, 1918-19). Finally, Brittany Link saw Richard Thibodeau's van at 7:48. (Tr. 

1842). None of these witnesses had any motive to lie about seeing Richard Thibodeau's 

van or to lie about Defendant. 

97. Defendant admitted to Baldaraso that he was with his brother that morning. (Tr. 1540). 

Defendant told him the girl kidnapped from the convenience store was dead. (Tr. 1542-

43). Defendant admitted to using his brother's van to go to the D&W. (Tr. 1545). 

Finally, Defendant admitted to killing Heidi Allen with an Army shovel. (Tr. 1550). 

98. Likewise, Defendant admitted to McDonald that he and his brother went to the store in 

his brother's van. (Tr. 1662-63). That they would never find the girl from the 

convenience store. (Tr. 1667-69). That she was killed with an Army shovel that belonged 

to Defendant. (Tr. 1667). 

99. Neither McDonald nor Baldasaro received any benefit for their testimony. Both were out 

of jail when Oswego County Sheriffs Investigators came to them in Massachusetts. 

Neither applied or received the reward, or any other benefit for their testimony. All they 

get out of cooperating with the authorities were about a half dozen or so trips to Oswego 

County. 

100. Furthermore, all the above evidence was in addition to Christopher Biven's 

eyewitness testimony. 
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101. Further, the Defendant's alibi and his brother's alibi contained an enormous flaw. 

Specifically, that the news flash or crawl concerning a girl being abducted from the 

D&W store did not air on TV until 10:30 am almost an hour after the Defendant's 

witnesses said they saw it on TV, and an hour after Defendant calls David Nelson and 

mentions Heidi Allen (Tr. 2470, 3249-2351). 

I 02. As such, there is no reasonable probability that a different verdict would been 

reached. In fact, as shown above, the evidence that Heidi Allen was a designated 

"confidential informant" may have made the People's case stronger. 1 

103. Therefore, Defendant's motion should be denied on this point. 

BRADY VIOLATIONS REGARDING THOSE NAMED IN DEFENDANT'S 

MOTION AS "SUSPECTS" 

I 04. In her original affidavit and her supplemental affidavit, Ms. Bianco claims that the 

People violated Brady by not providing reports, statements, lead sheets, or other 

documents on Dan Barney, Jennifer Wescott, Roger Breckenridge, Tracey Breckenridge, 

Michael Bohrer, Richard Murtaugh and James Steen. 

105. Upon information and belief, the People contend that there were no reports, notes, 

lead sheets or other documents concerning Jennifer Wescott, James Steen, or Richard 

Murtaugh. This is based upon the People's conversations with: the Investigators from the 

Sheriff's Department, former members of the Oswego County District Attorney's Office, 

1 The People are aware that the "reasonable probability" standard applies to general Brady demands under People v. 
Bryce, 88 NY2d 124, 128 (1996). The defendant may contend that because Judge Fahey made a specific demand 
for the material on December 8, 1994 in Court they are entitled to the "reasonable possibility" standard. This 
argument is circular because the Defendant claimeauiitially in his motion that he was completely unaware of Heidi 
Allen's designation as a "confidential informant." For Defendant to now argue that they knew about the information 
in order to contend he made a specific demand is inconsistent and circular. Essentially, if the Defendant would be 
arguing that he knew her designation as an informant because he made a demand for information about it, but that 
the People violated their Brady obligations because her designation as an informant was unknown to him. 
Regardless, for all of the reasons stated above there was no reasonable possibility of a different verdict. 
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and a review of the files of both the District Attorney's Office and the Sheriff's 

Department. 

106. In fact, there is no evidence that Ms. Wescott or Mr. Steen were ever interviewed 

before 2013 as part the investigation. 

107. Based upon information and belief, Mr. Murtaugh's only involvement was his or 

his business's role in crushing a van belonging to Defendant after Heidi Allen was 

abducted. Based upon the amended affidavit of Judge Fahey, the defense knew about 

this information because it comes from the interview of Leland Neadle, Jr. that is referred 

to in that affidavit. 

108. Therefore, there is no Brady issues that exist about information that was unknown 

to all parties (i.e. Wescott and Steen), or known to Defendant (i.e., Murtaugh). 

DAN BARNEY 

109. In paragraph 50 of Ms. Bianco's affidavit, she "recently discovered" notes, 

designated Rand RI in her exhibits, that indicated Dan Barney may have been a suspect. 

The People infer that by recently discovered, Ms. Bianco is stating that the Defendant did 

not have those notes. Additionally, Judge Fahey claims in his Affidavit that he never 

heard of Dan Barney. 

PRONG 1: NO FAVORABLE INFORMATION ABOUT DAN BARNEY EXISTED 

110. Defendant claims that the fact Dan Barney was labeled a "suspect" is favorable 

and material to the defense. 

111. As shown in the affidavits of Donald Dodd, Inv. Robert Wheeler, and Inv. Ralph 

Scruton, Dan Barney became a suspect on the basis of three lead sheets. The sum total of 

the evidence that made Dan Barney a "suspect" was an anonymous tip; a tip from Heidi's 
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father, Ken Allen, that Dan Barney was bringing a pie around the command post, and 

offering to raffle off puppies; an anonymous letter sent to probation that may have been 

written by Dan Barney when he was in middle school; and finally, Dan Barney's 

reputation and contact with police. The affidavit of Inv. Robert Wheeler is enclosed as 

Exhibit 35. The affidavit of Inv. Ralph Scruton is enclosed as Exhibit 36. A color copy 

of the lead sheet concerning the anonymous tip is enclosed as Exhibit 37, and contains 

the green mark showing it was disclosed. A color copy of the lead sheet 761 about Ken 

Allen's tip is enclosed as Exhibit 38, and contains the green mark showing it was 

disclosed. A color copy of the lead sheet concerning the anonymous letter sent to 

probation is enclosed as Exhibit 39, and contains the green mark showing it was 

disclosed. 

112. Even as inconclusive as the leads were the Sheriff's Department went ahead and 

dug into Dan Barney's past by looking at his prior arrests and complaints. A compact 

disc containing scanned color copies of the documents about Dan Barney contained in 

envelopes labeled "Arrest - Bookings etc" and "Complaints" are enclosed as Exhibit 40. 

A review of the scanned documents shows that they were disclosed to both Judge Fahey 

and Judge Walsh because Donald Dodd wrote, in green marker, on the outside of the 

envelopes that they turned over to both Walsh and Fahey. A close inspection of the 

computer generated documents in the envelopes shows that they are dated either April 13, 

1994 or April 14, 1994. 

113. Inv. Wheeler also went and interviewed Dan Barney, and determined he was not a 

"suspect." Information that eliminates an individual as a suspect is not Brady unless the 

defendant shows that the information is exculpatory to him. People v. Martinez, 298 
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AD2d 897, 898 (4th Dept 2002) leave denied98 N.Y.2d 769 (2002) and People v. Pepe, 

259 AD2d 949, 949 (4th Dept. 1999) leave denied93 N.Y.2d 1024 (1999). 

114. In People v. Pepe, 259 AD2d 949 (4th Dept. 1999), the defendant contended that 

the People violated Brady by failing to turn over supplemental depositions of persons 

interviewed by police, lead sheets, and other investigatory materials compiled regarding 

other suspects. Id. at 949. The Fourth Department held that no violation of Brady 

existed because the "[ d]efendant failed to establish that the supplemental depositions of 

persons interviewed by the police, police lead sheets, a photograph of defendant and 

investigatory materials compiled regarding other suspects contained exculpatory 

material." Id. 

115. In People v. Martinez, 298 AD2d 897 (4th Dept 2002), the defendant argued that 

the failure to disclose to defendant photographs of two men, who had been ruled out as 

suspects, constituted Brady material. Id. at 898. The Fourth Department concluded that 

the photographs were not exculpatory and therefore no Brady violation had occurred. Id. 

116. As such the burden is upon Defendant to show that the information in existence in 

1994 or 1995 about Dan Barney was exculpatory. Defendant has failed to do so, and 

therefore, the motion on this point should be denied. 

PRONG 2: DEFENDANT WAS AWARE OF DAN BARNEY 

117. Contrary to the claims made by in paragraph 50 of Ms. Bianco's affidavit and 

paragraph 4 of Judge Fahey's affidavit, the Defendant was well aware of Dan Barney and 

his status as a "suspect." 
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118. On this issue, as with the issue of Heidi Allen's designation as a "confidential 

informant," the documentary proof is so clear that the motion should be denied without a 

hearing pursuant to CPL§ 440.30(4)(c) and (d). 

119. Ms. Bianco claims that she "recently discovered" the notes designated Rand Rl 

in her affidavit. This claim is inaccurate. 

120. On May 1, 1995, Defendant, through his attorney Joseph Fahey, filed a motion 

seeking, in part, to adjudge Inv. Robert Wheeler to be in contempt of court. Attached to 

that motion, as exhibit J, and relied on as evidence in that motion, are the very notes that 

Ms. Bianco claims to have recently discovered and attached to her affidavit to as Exhibit 

R. A copy of the motion is enclosed as Exhibit 41. 

121. The notes designated Rare those oflnv. Ralph Scruton, and state "Wheeler 

interviewed Dan Barney yesterday at length. Believes Barney is not a suspect." 

122. The People are dismayed and surprised that Defendant, Ms. Bianco, or Judge 

Fahey can genuinely claim that they had never heard of Dan Barney or that was 

questioned as a suspect, when Judge Fahey filed a motion less than a month before the 

start of the trial with that exact information in it. 

123. Additionally, the Defendant was provided with the notes designated as Rl in their 

affidavit. The notes are those of Inv. Ralph Scruton. A color copy of a packet of notes 

and a CPL 710.30 notice are enclosed as Exhibit 42, and contains the green mark on the 

first page showing that they were disclosed to the defendants. 

124. Furthermore, Defendant, as mentioned above, was provided with various 

documents detailing Dan Barney's prior involvement with the police. This material 

included any prior complaints and arrests and booking of Dan Barney. This material was 
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collected and placed in two large envelopes labeled "Arrest-Bookings etc." and 

"Complaints." Additionally, Defendant was provided with Oswego County Sheriff's 

crime management system reports for Dan Barney. On the outside of the two envelopes 

containing the information about Dan Barney, Donald Dodd wrote, in green marker, that 

he had disclosed the material to both Judge Walsh and Judge Fahey. The crime 

management system reports contain the green marks showing that they were turned over 

to the Defendants. A review of this material shows that it was prepared on April 13, and 

14of1994 because the computer generated materials are dated one of those two dates. 

All of this can be shown by reviewing Exhibit 40. 

125. In paragraph 50 of her affidavit, the Defendant contends a Brady violation that the 

"Oswego County Sheriff's Officer never produced a report detailing how or why Barney 

became a suspect." Such a "report" was not produced, but the Sheriff's Department's 

interest in Dan Barney came about as a result of those leads referred to above. The 

People were under no obligation to disclose a report that did not exist. 

126. Defendant's motion should be denied on this point, because the Defendant was in 

possession of the information regarding Dan Barney and "it is well settled that evidence 

is not deemed to be Brady material when the defendant has knowledge of it, and here the 

record establishes that defendant was aware of the evidence in question." People v. 

Archie, 78 AD3d 1560, 1562 (4th Dept. 2010 (internal quotes and brackets omitted). 

PRONG 3: NO REASONABLE PROBABILTY OF A DIFFERENT VERDICT 

127. The People assert that there is no reasonable probability on the evidence 

concerning Dan Barney: an anonymous tip; the fact that Dan Barney brought a pie over 

the command post, and offered to raffle off some puppies; a grade school worksheet (if 
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that actually can be traced back to Dan Barney); and Mr. Barney's reputation and prior 

contact with the police; could possibly result in a different verdict. 

128. Therefore, the Defendant's motion should be denied because defendant has not 

established that there is a reasonable possibility that a different verdfot would have been 

reached from the information known in 1994 6rT995. 

ROGER AND TRACEY BRECKENRIDGE 

129. Defendant next contends that the People committed a Brady violation by failing to 

provide information concerning Roger and Tracey Breckenridge. This argument has 

been "amended" by Defendant after the People notified Judge Fahey that Roger 

Breckenridge was on his witness list. Tracey Breckenridge was also on Judge Fahey's 

witness list. A copy of the Judge Fahey's witness list is enclosed as Exhibit 11. 

130. This argument fails on all three prongs. 

PRONG 1: THE EVIDENCE WAS NOT FAVORABLE OR MATERIAL TO 

DEFENSE 

131. As with the two prior alleged Brady violations, the Defendant has failed to show 

that any of the evidence was favorable or material to the defense. 

132. In his amended affidavit, Judge Fahey admits that he knew of Roger Breckenridge 

because he had gathered his name from a report about an interview of Leland Neadle, Jr. 

and David Maynes. In this report, Mr. Neadle provides information that "David Maynes 

had told Roger Breckenridge and Dick Murtaugh to haul that old van that was parked at 

Gary's away for scrap and Gary was mad about that." Color copies of the lead sheet 

number 1343, the follow-up report, and statement of Leland Neadle, Jr. are enclosed as 
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Exhibit 12, and contain the green marks the show they were turned over to the defense.2 

Additionally, Judge Fahey's amended affidavif clearly establishes that he had this 

information. 

133. Upon information and belief, the source being my review of the file of the District 

Attorney's Office, conversations with present and former Investigator's from the Oswego 

County Sheriff's Department, and conversations with former Oswego County Assistant 

District Attorneys, there was no statement taken from Roger Breckenridge other than the 

one taken in 2013 at Elmira Correctional Facility. 

134. Indeed the only evidence about Roger Breckenridge the People had at the time of 

trial was that he hauled or crushed a van that was taken off Defendant's property, and that 

information came from Lead 1343. 

135. On June 23, 1995, after Defendant's trial had ended, lead number 1417 was 

received by the Sheriff's Department. The lead contained information about Roger 

Breckenridge being at a drug party with Defendant. The report from a Caroline Baratier 

was that Defendant told Roger Breckenridge that Heidi Allen was in a pond on Paradise 

Road. This lead sheet was not sent to Judge Fahey because his trial was over. It was sent 

to Judge Walsh. A color copy oflead number 1417 is enclosed as Exhibit 45, and it 

contains the green mark showing it was sent to Judge Walsh. 

136. Defendant does not explain how the information about this evidence was 

exculpatory or material in 1994 or 1995. Indeed since the information was clearly known 

to Defendant at the time of trial, his failure to make use of the evidence shows how little 

exculpatory information it contained. 

2 
Upon information and belief, Leland Neadle, Jr. has died in the twenty years since Heidi Allen was abducted. 
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137. In paragraph 36 of her affidavit, Ms. Bianco contends that Defendant Gary 

Thibodeau did not own a van. This information is inaccurate. An overhead photograph 

admitted into evidence at Defendant's trial as exhibit 82 clearly shows a blue van on his 

property. Enclosed as Exhibit 13, are two color copies of trial exhibit 82 one is the 

original size and the other is enlarged 200% and another picture taken during the search 

warrant at Defendant's home shows the front of the van from ground level. They clearly 

show a blue van in the rear part of Defendant's property. 

138. The Defendant has not explained how hauling away or crushing of a van that was 

located on Defendant's property is exculpatory. 

139. With regard to Tracey Breckenridge, the affidavit she provided to Defendant 

clearly places Roger Breckenridge at home until between 8:00 am and 9:00 am. See 

paragraph 1 of Defendant's Exhibit DD. This information is not exculpatory to 

Defendant because it clearly shows that Roger Breckenridge could not have been 

involved in Heidi Allen's kidnapping since he was at home with her at the time Heidi was 

kidnapped. The elimination of another person as a suspect is not exculpatory to 

Defendant. People v. Martinez, 298 AD2d 897, 898 (4th Dept 2002) leave denied98 

N.Y.2d 769 (2002) and People v. Pepe, 259 AD2d 949, 949 (4th Dept. 1999) leave denied 

93 N.Y.2d 1024 (1999). 

140. Tracey Breckenridge's tape recorded interview and her affidavit show that she 

clearly does not possess exculpatory information. She alibi's Roger Breckenridge for 

Easter Morning and provides admissions from Defendant that help establish his guilt. 

Enclosed as Exhibit 10, is the audio of Tracey Breckenridge's interview. 

95 

A.  445



141. It is Defendant's burden to establish that questioned evidence contained 

exculpatory material. People v. Pepe, 259 AD2d 949, 949 (4th Dept. 1999) leave denied 

93 N.Y.2d 1024 (1999). The Defendant has failed to do so, and their motion on this point 

must be denied on that basis alone. 

PRONG 2: DEFENDANT HAD THIS EVIDENCE 

142. Defendant was provided all information regarding both Roger and Tracey 

Breckenridge in the People's possession. 

143. At the outset, it is quite important to remember that both Roger Breckenridge and 

Tracey Breckenridge were on the Defendant's witness list. In his amended affidavit, 

Judge Fahey says that "[i]n order to preserve the right to call any person named in the 

reports I listed every name included therein should their testimony or role in the case 

become relevant." See paragraph 3 of Defendant's Exhibit Q 1. Implied in that statement 

is that Judge Fahey had knowledge of and documents about every person on his witness 

list. 

144. If a witness is not listed in the reports, then Judge Fahey must have had 

independent knowledge or evidence about the witness. Certainly, Judge Fahey did not 

just attach random names to his witness list. 

145. It is worth noting that the Breckenridges lived on Kenyon Road on Easter Sunday, 

1994, and according to the interview of Leland Neadle, Jr., Roger got drugs from 

Defendant. This is corroborated by the audio interview of Tracey Breckenridge. 

146. Therefore, the Defendant was aware of and could use this information. "[I]t is 

well settled that evidence is not deemed to be Brady material when the defendant has 

knowledge of it, and here the record establishes that defendant was aware [of the 
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evidence in question]" People v. Archie, 78 AD3d 1560, 1562 (4th Dept. 2010) leave 

denied 16 N.Y.3d 856 (2011) (internal quotation marks omitted). 

147. Regarding Tracey Breckenridge, Defendant was provided with the police reports 

and notes of Inv. Herb Yerdon, dated August 31, 1994, that indicated that she knew 

Defendant and David Maynes and that was all. The relevant police reports and notes of 

Inv. Herb Yerdon are enclosed as Exhibit 43, and contain green mark showing they were 

turned over to defense. 

148. The fact that a witness knows the Defendant and a friend of Defendant is not 

exculpatory. Defendant has simply not explained how Tracey or Roger Breckenridge had 

any exculpatory information. 

149. The Sheriff's Department did follow up with Ms. Breckenridge in early June 

1995. On June 4, 1995, lead number 1409 came into the Sheriff's Department, and Inv. 

Fred Ling spoke with Ms. Breckenridge. Ms. Breckenridge got upset and told Inv. Ling, 

that "she has been harassed by Bob Wheeler and other cops and she doesn't like it, and 

that she split with her husband last February and doesn't known anything new. She states 

she told Bob Wheeler EVERYTHING!!!" Color copies oflead sheet number 1409 and 

Inv. Ling's police reports about his follow up are enclosed as Exhibit 44, and include the 

all green marks showing that the documents were disclosed. 

150. In her affidavit given to Defendant, Ms. Breckenridge claims to have given a 

statement to Donald Dodd. In his affidavit, Donald Dodd categorically states he did not 

take a statement from her. Further, upon information and belief, the source being my 

review of the file of the District Attorney's office, conversations with present and former 

Investigator's from the Oswego County Sheriffs Department, and conversations with 
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former Oswego County Assistant District Attorneys, there was no statement taken from 

Tracey Breckenridge other than the one taken in 2014 and lead 1409 and the reports and 

notes oflnv. Herb Yeardon. 

151. The fact that Roger and Tracey Breckenridge were on Defendant's witness list; 

the green marks on the reports, notes, and lead sheets; Judge Fahey's statement that he 

learned their names from the reports; all demonstrate that Defendant had full knowledge 

of both Roger and Tracey Breckenridge and access to any evidence they may possess. 

Therefore, Defendant's motion should be denied because the Defendant fails to meet the 

second prong of the test set forth in People v. Garrett,_ NY3d __ ,(Decided June 30, 

2014). 

PRONG 3: THERE IN REASONABLE PROBABILITY OF A DIFFERENT 

VERDICT 

152. As the Appellate Division found there was "overwhelming evidence of 

defendant's guilt." The fact that Roger Breckenridge hauled or crushed a van the 

belonged to Defendant does not affect the verdict at all. In fact, in reviewing the audio 

tapped interview of Tracey Breckenridge she provided more evidence against Defendant 

in the forms of various admissions made by Defendant. Additionally, Ms. Breckenridge 

provides an alibi for her ex-husband, Roger Breckenridge. 

15 3. Therefore, Defendant's motion on this issue should be denied without a hearing. 

MICHAEL BOHRER 

154. The Defendant claims that he was not provided information about Michael 

Bohrer. Defendant believes that Michael Bohrer's statements in 2013 and 2014 about 

having knowledge of concerning Heidi's Allen designation of "confidential information" 
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and the information card being dropped in the parking lot of the D& W are exculpatory 

because they provide motive for her abduction. As mentioned above, this argument does 

not justify a reversal of Defendant's conviction. 

155. There is no evidence or documentation that People knew or even had reason to 

know that Michael Bohrer had any such knowledge in 1994 or 1995. If the People did 

not have this information, then they could not have committed a Brady violation by 

failing to disclose evidence or information they did not possess. 

156. Defendant received numerous documents and reports about Michael Bohrer 

including lead sheet numbers 344, 767, FBI report of an interview of Michael Bohrer 

that occurred on February 1, 1995, and police reports and notes of Inv. Herb Yerdon of 

an interview of Michael Bohrer that occurred on March 21, 1995. Color copies of these 

documents are enclosed as Exhibit 46, and contain the green marks that show they were 

disclosed to Judge Fahey and Walsh. Additionally, Michael Bohrer was mentioned as a 

suspicious person in lead number 977, Exhibit 14, because he had left the area for a 

while in April. 

157. Initially, Bohrer provided information about a suspicious vehicle, lead 344, and a 

suspicious person, lead 767. The leads contained no information that could be connected 

to Heidi Allen's abduction. 

158. When Michael Bohrer spoke with the FBI in February of 1995, he related a series 

of rumors about Defendant and a person named Rick Crawford being involved in the 

Heidi Allen's abduction. Bohrer went on to state he had further rumors that Matt Duell, 

part owner of the D&W, was involved in Heidi Allen's abduction, and that Duell is a 

good friend of Defendant. Other rumors, Bohrer reported included, that Heidi Allen was 
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involved in drug usage and Bohrer "theorizes Allen was kidnapped and murdered to 

prevent her from disclosing information regarding a cocaine ring run by Gary Thibodeau 

in the Oswego, New Yark area." There are other rumors discussed in the FBI narrative, 

but Bohrer never states he has any direct knowledge, or knowledge of anyone not 

connected to Defendant being involved in Heidi Allen's abduction. Bohrer also never 

mentioned anything about Heidi Allen's designation as a "confidential informant." 

159. In March of 1995, Inv. Herb Yerdon interviewed Michael Bohrer. At this time, 

Michael Bohrer again stated the Defendant was involved because he was trafficking 

cocaine, and that Defendant was involved in human trafficking in Boston, Massachusetts. 

Bohrer went on to further state that he had been praying to Heidi Allen. According to Inv. 

Yerdon, Michael told him that "in his prayers he talked to Heidi Allen. Michael asked 

Heidi where to go and what to do. Heidi told him in his prayers to go to Mommy & 

Daddy's, so Michael went to Ken & Sue Allen to talk to them. Michael ended up in 

Oswego County Mental Health the same night he went to Ken & Sue Allen." Michael 

related to Inv. Yerdon that he was currently on medication and had an appointment with 

at Oswego County Mental Health on April 13, 1995. Michael did confirm that he had 

spoken with the FBI. 

160. - Again Michael Bohrer provided no direct information, and nothing about Heidi 

Allen's designation as a "confidential informant." 

161. It is important to understand that Defendant and Michael Bohrer appear to be 

friends. On September 19, 1996, Michael Bohrer visited Defendant while Defendant was 

in state prison. An e-mail received from Chris Martuscello in the Inspector General's 

Office of the Department of Corrections and Michael Bohrer's driving abstract are 
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enclosed as Exhibit 15. The People note that while the name is spelled differently a 

review of the driver's license number given to the Department of Corrections is the same 

as the one reflected on his driving abstract. 

162. About five years after Defendant's guilty verdict, two more leads regarding 

Michael Bohrer were presented to the Sheriff's Department. The first one, lead sheet 

number 1487, was a call from a Mike Depaula who related that an Erin Edwards and a 

Gus Rossie were discussing Defendant and Erin related that a guy whose name began 

with M was taken by the police to a bog and the M was nervous about it. At the time he 

initially gave this statement Mr. Depaula could not remember what "M's" name was. 

According to the lead sheet, Mr. Depaulo called back the next day and said his name was 

Michael Bohrer. Lead sheet 1482 is enclosed as Exhibit 47. 

163. Later that year, specifically on November 29, 2000, Taylor Hayes called and 

reported that Michael Bohrer told him he knew where Heidi Allen was buried in the 

Liberty Bell Bar. A copy oflead sheet 1504 is enclosed as Exhibit 48. 

164. Given that Michael Bohrer had reported various different leads, rumors, and 

stories to the police, his apparent mental health issue, and his visitation to the Defendant 

in prison the Sheriff's Department cannot be criticized for not following up on Mr. 

Bohrer's leads. Indeed, it appears Mr. Bohrer based on his past history is suffering from 

a mental illness and may take some gratification from being involved in the case. 

165. Ms. Bianco's affidavit and Judge Fahey's affidavit claim to have never heard of 

Michael Bohrer prior to July 28, 2014. Given that all that the documents prior to 2000 

contain the green marks, the documents were turned over and therefore, Judge Fahey had 

knowledge of Michael Bohrer. 
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166. Furthermore, Defendant has not shown that any of the information that was in the 

possession of the Sheriff's Department was not exculpatory or favorable to the 

Defendant. 

167. Finally, the evidence Michael Bohrer provided by an large would have been 

inculpatory of Defendant and therefore, a different verdict would not have been a 

reasonable probability. 

168. Defendant's motion on this point should be denied because they cannot meet any 

the prongs set out in People v. Garrett, _NY3d __ ,(Decided June 30, 2014). 

DARLENE UPCRAFT 

169. In Supplemental Affidavit #1, Defendant claims that the People intentionally 

withheld information from a woman by the name of Darlene Upcraft. In her affidavit to 

the Defense, Ms. Upcraft states that she passed the D&W store at approximately 6:35 am 

on her way to church. According to Ms. Upcraft's affidavit, at approximately 6:35 am, 

she saw a "white very rusty van parked perpendicular to the store." After attending 

church, she drove back by the store at approximately 7:30 am and did not notice 

anything. 

170. It is recorded in lead sheet number 357, that Ms. Upcraft called the Sheriff's 

Department on April 7, 1994 at approximately 10:20 am. Ms. Upcraft spoke with and the 

with Inv. Dale Yager. According to the Inv. Yager's notes on the back of the lead sheet, 

Ms. Upcraft was going to Sunrise Service in New Haven at 6:35 am and noticed the store 

was open and was surprised about it. She thought her son might want a soda on the way 

back. She left the Methodist Church at 7 :31. She was pretty sure of the time because she 

had checked her car clock. Ms. Upcraft did not see anything on the way back to the 
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store. A color copy of lead sheet number 357 is enclosed as Exhibit 49, and contains the 

green mark showing it was turned over. 

171. Inv. Dale Yager has retired and moved out of state. He has reviewed lead sheet 

and the affidavit Ms. Upcraft gave to the defense. Upon information and belief, Inv. 

Yager recognized the handwriting on the lead sheet as his handwriting, the source of the 

information and belief being a phone conversation with Inv. Dale Yager. Inv. Yager has 

no current recollection of speaking with Ms. Upcraft and whether or not she mentioned 

seeing a van. He does believe that had she mentioned seeing any vehicles at the D& W 

that morning he would have noted that on the lead sheet, because they Sheriff's 

department was attempting to located any persons at the store that morning. 

172. While the People do not concede that Ms. Upcraft told the Sheriff's department 

about the "white very rusty van parked perpendicular to the store," the People will 

assume for the purpose of this affidavit that she did. The People, however, assert that the 

information is not favorable or material and that this information would not have resulted 

in a different verdict. 

1 73. The evidence presented at trial was quite clear that Heidi Allen was in the store 

until at 7:42 am when Richard Thibodeau made a purchase of two packs of generic 

cigarettes. Harold Wiltse sees her at the store at 7:38 am. (Tr. 1192-99). In fact, Harold 

Wiltse apparently went to the same service as Ms. Upcraft. (Tr. 1188). John 

Swenszkowski observed Heidi Allen there when he made his purchase at 7:41 am (Tr. 

1229, 1493-94). 

174. Brett Law testified he left the store at approximately 6:35. (Tr. 1137). Brett was 

driving his brown and white Ford Bronco. (Tr. 1131). 
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175. Because Heidi Allen was still at the store at 6:35 am, Ms. Upcraft driving by at 

van at that time has no impact on this case. Ms. Upcra:ft does not see a van there at 7:31 

when she is returning from church. Ms. Upcraft seeing a van an hour and seven minutes 

before Heidi Allen is abducted does not provide any evidence in this case. 

176. Defendant attempts to contend that because she saw a van at 6:35 and the van was 

not Richard Thibodeau's van then the evidence was exculpatory. The evidence provided 

by Ms. Upcraft is no more exculpatory than a van being there the night before or a week 

before Heidi was abducted. 

177. Defendant may attempt to argue that because April 3, 1994 was the day clocks 

were turned ahead for daylight savings time, that Ms. Upcraft may actually have passed 

the D&W at 7:35 am. This contention fails because then Ms. Upcraft's return trip passed 

the D&W would have taken place at 8:31. It is very clear that Deputy Curtis had put up 

police tape by that time, and that Inv. Yerdon and Sgt. Burdick were also at the D&W. 

Ms. Upcraft saw nothing unusual on her return trip passed the D&W. Certainly, crime 

scene tape and police cars would be unusual. 

178. Therefore, Ms. Upcra:ft's observation of a van at the D&W at 6:35 was not 

favorable to the defense and would not have caused a different verdict. 

JUROR ELIZABETH HEAD 

179. Defense attempts to use a juror sat on the jury who convicted Defendant to argue 

that a reasonable possibility exists of a different verdict. 

180. Once again, as explained above, the "reasonable possibility" standard is not the 

correct standard of review. 
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181. More importantly, Ms. Head's conclusion is based upon that if she had known 

Heidi Allen's designation as a "confidential informant" and the fact the card with Heidi 

Allen's information was dropped in at the D&W would have "widened the scope of 

possible suspects and made a difference in my decision. 

182. This fact that she could have made the conclusion based upon those facts, 

supports the People's contention that the circumstances around Defendant's arrest in 

Massachusetts; his drug dealing to Roger Breckenridge and Tracy Breckenridge; his 

comments about Brett Law owing him money; his actions with Gina Lombardo; and his 

prior arrest for possession of drugs in California would have taken on great relevance. 

183. Finally, Defendant cannot present half of the facts to a juror or jury and argue that 

the verdict would have been different. 

CONCLUSION 

Defendant has failed to establish that any exculpatory information that would have 

changed the verdict was withheld and therefore the motion should be denied 
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